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TRIBUTE TO DR. LEO S. ROWE 


In the death of Dr. Leo S. Rowe, Director General of the Pan 
American Union, the Inter-American Commercial Arbitration 
Commission loses in its daily work and contact, one of its truest 
friends, its ablest adviser, and a wise and courageous leader. It 
was his belief and persistence which carried arbitration through 
the long period of discussion and brought it into action in 1933. 
It was his constant and wise counsel which carried the Com- 
mission, without blunders or mistakes, over the shoals of its 
early organization. Throughout the development of its principles 
and policies and their application, particularly during the difficult 
war period, Dr. Rowe brought instant and sound advice so that 
arbitration moved steadily forward. In himself, Dr. Rowe em- 
bodied the very finest traditions of arbitration—gentle in the 
handling of delicate and difficult. problems; courteous to those 
having differences; fair and just in his estimate of others. Al- 
ways with the deepest sense of integrity and obligation, he never 
dodged an issue but met it with full faith that it would have a 
peaceful solution. 

Dr. Rowe thus symbolized the spirit of arbitration as has no 
other man in his generation. 

As the Commission continues to spread friendship, goodwill, 
confidence and cooperation among the Republics, through the pre- 
vention and control of controversy, it is of the conviction that 
Dr. Rowe’s contribution is imperishable in that his ideals and 
ideas will endure while the Commission lasts, and beyond in 
whatever new forms it may take or whither it may venture. 


Mr.Molotop Lhe adoption of arbitration for the settlement of 
Sets the differences and disputes arising out of the inter- 
Security Clock pretation of special treaties, made possible by Mr. 
Forward Molotov’s acceptance of the principle, sets the se- 

curity clock forward by an inestimable period of 
time and by adding a new bulwark against war. For it is the 
prompt settlement of disputes at the time and place they arise that 
constitutes the only sure guaranty that peace and security will 
ultimately prevail. 
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American G¥eed for land, money, trade and resources, 81 per cent 
Poll on of the American people believe to be the main cause 
Causesof of war, according to the poll of the National Opinion 
War Research Center. To the economic cause of war, re- 

sulting in conflict and controversy, arbitration offers 
a practical and efficient alternate to war. 


Harnessing International Week in New Orleans, elsewhere re- 
Arbitration ported upon in this Journal, and of which the first 
toaGreat International Arbitration Day was a part, has re- 
River sulted, among other achievements, in stimulating the 
idea that the great Mississippi River, through its 
traffic from more than a dozen central states, can become a 
mighty carrier of goodwill, cooperation and confidence to many 
other countries. There is in process of organization the Missis- 
sippi Valley Trade Arbitration Council to further this project. 


Arbitration At the International Week observance held in New 
Research Orleans in November of 1946, a resolution was 
Foundation adopted requesting the American Arbitration Associ- 

ation and the Inter-American Commercial Arbitration 
Commission to establish an International Arbitration Research 
Foundation for the advancement of a science of arbitration. The 
purpose of this Foundation, to be created by these two organiza- 
tions, is to receive funds for the study of arbitration, particularly 
its national and international history in each country, through 
grants of scholarships, fellowships or prizes for the advancement 
of the knowledge of arbitration through research. The first of 
these grants will be to a Chinese for making a survey of the 
history and development of arbitration in China from its origin 
to the present time, including an analysis of its impact through 
the centuries upon the social and economic life of China. This 
study will be integrated with the practical work of the Chinese- 
American Trade Arbitration Commission, furnishing for its 
operation the necessary historical background. 


Arbitration 1 the last issue of The Arbitration Journal, there ap- 
Goes to peared an account of an experiment, in which the 
the People different levels of community activities were pene- 

trated by the idea of arbitration as a good neighbor 
element. In this issue appears another article indicating how 
teachers and faculty in a Teachers College, through their com- 
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bined efforts, not only understand but use arbitration. In the 
Chinese-American Treaty on Friendship, Commerce and Navi- 
gation, arbitration among nationals at the trade level is en- 
couraged by governments. These are but varied beginnings in 
making arbitration a people’s responsibility and its practice of 
public concern. 


History of With the close of 1946, the Association concludes 
the American More than twenty years of service. Beginning as a 
Arbitration commercial arbitration organization, its facilities 
Association and services have expanded to labor-management 

disputes, accident claims and foreign trade contro- 
versies. In answer to the many requests for information about 
how the Association is organized and administered, by whom it 
was founded and concerning its principles, policies and practice, 
there will be published early in 1947, a History of the American 
Arbitration Association. It will cover: 1) The Spirit of Arbi- 
tration in Early America. 2) The Influence of Arbitration Law. 
3) The Consolidation of the Arbitration Society of America and 
of the Arbitration Foundation. 4) The Founding of the Associ- 
ation. 5) Its Founders and Builders. 6) Organization of Re- 
search and Education. 7) Establishment of a National System 
of Commercial Arbitration. 8) The Construction and Upkeep of 
Panels of Arbitrators. 9) The Organization of an Accident 
Claims Tribunal. 10) Labor Tribunals. 11) Administration of 
the Motion Picture Arbitration System. 12) Organization of the 
Inter-American Commercial Arbitration System. 13) Organiza- 
tion of the Canadian-American Commercial Arbitration System. 
14) Entrance into Foreign Trade Arbitrations. 15) General 
Statement on Progress and Achievements. 16) The true pur- 
pose of arbitration. 


The Practice In a recent address, delivered during International 
of Arbitration Week in New Orleans, Mr. Sylvan Gotshal, a mem- 

ber of the New York Bar, called attention to a new 
practice that is not only open to, but is being developed by, 
lawyers. In defining that practice, he said: 

“When I speak of the practice of arbitration, I have in mind 
the regular, systematic submission of controversies in regularly 
established tribunals that have rules of procedure, standards, 
ethics and administration which make the arbitration definitely 
expeditious and smooth sailing, from its initiation to the making 
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of the award. I mean also the introduction of arbitration pro- 
visions in contracts for future settlement of disputes in these 
tribunals. Lawyers insert these arbitration clauses into the con- 
tracts they draw and appear regularly on behalf of their clients 
in these tribunals when disputes arise under them. 

“Arbitration is one of the elements in that new field of experi- 
mentation called preventive law, whereby lawyers seek to avoid 
litigation and court trials and its delays and to bring about 
harmony and settlements upon a more friendly basis. Arbitra- 
tion laws are in a broad sense preventive laws, for they retain to 
the parties a high degree of self-regulation. It is a pleasure and 
a benefit to a lawyer when he sees this quality of self-responsi- 
bility in his clients, for it is responsive to his efforts to obtain a 
settlement and to keep his clients out of court.” 


The Ever-Changing A group of 200 employees of the Lackawanna 
Scene in America Railroad discussed voluntary arbitration with 

J. Noble Braden, AAA Tribunals Vice Presi- 
dent, at Scranton, October 28th. The conference was one of a 
series of lectures on labor-management relations. ... . A group 
of 12 college students of St. Peter’s College, Jersey City, attended 
an arbitration hearing on October 17th, to obtain a first-hand 
impression of voluntary arbitration; all but one of the group 
were war veterans..... Paul Fitzpatrick, Vice President in 
Charge of Administration of the AAA, addressed a meeting of 
some 400 representatives of labor and management at Fellow- 
ship Hall in Albany, on October 30th. This meeting was one of a 
series sponsored by Dr. Clee and Dr. Mooney of the Department 
of Education. .... Dr. Martin Domke, International Vice Pres- 
ident of the AAA, lectured at the American University, Wash- 
ington, D. C., on October 23rd, before the Foreign Transportation 
Institute, on the Settlement of International Transportation 
Disputes..... 19 students of the Eastern District Vocational 
High School attended two hearings at Association headquarters. 
Rev. John Duffy of the Labor Temple brought a group of Pres- 
byterian ministers to Association headquarters for a two-hour 
conference. .... J. S. Cardinale, Executive Secretary of the 
Inter-American Commercial Arbitration Commission, addressed 
the Manufacturers’ Association of Connecticut Foreign Trade 
Committee which is now circularizing members of the Connecti- 
cut Association on foreign trade arbitration. 
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THE FIRST INTERNATIONAL ARBITRATION DAY IN 
AMERICA 


A. MILES PRATT * 


When the business men of New Orleans decided to put that 
port on a full par with other leading American ports, they did so 
by staging a series of outstanding events which they called Inter- 
national Week. Its Chairman, a member of the Board of Direc- 
tors of the American Arbitration Association, R. S. Hecht, with 
an outstanding group of business men began the events with an 
International Trade Day on November 14th and continued dur- 
ing that week with the dedication of an International Trade 
Mart, an International Air Port, an International House, a new 
foreign trade zone and a celebration marking the 50th anni- 
versary of the Port of New Orleans. Representatives from the 
United States and foreign countries, particularly the South 
American Republics, participated in the seven day program. 

But unlike most celebrations of such magnitude, commercial 
arbitration was let in on the ground floor and the first Interna- 
tional Arbitration Day in history had its inception. The 18th of 
November may thus become highly significant of a new world- 
wide recognition of arbitration. 

The program was relatively simple but had portentous results. 
It began with a conference to discuss some of the technical aspects 
of arbitration. This was presided over by Joseph M. Marrone, 
Vice President of the Hibernia National Bank in charge of 
foreign trade, and the discussion was participated in by Messrs. 
A. G. Ensenat, A. E. Hegewisch, N. P. Oliver, Max M. Schaum- 
burger and Senor Luis Latapi. 

The subjects discussed were: Clauses in contracts, the founda- 
tion for inter-American commercial peace, problems which 
arbitration can solve for importers and exporters, enforcement 
of agreements and awards, and settlement of inter-American 
controversies. 

This meeting will be memorable for a resolution that was 
passed, calling upon the American Arbitration Association and 
the Inter-American Commercial Arbitration Commission to es- 


* Collector of Customs for the Port of New Orleans, Chairman of Inter- 
national Trade Day and Chairman of the Inter-American Commercial Arbi- 
tration Committee of New Orleans. 
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tablish an International Arbitration Research Foundation for u 

the advancement of a science of arbitration. When established, ‘ 

this Foundation will accentuate the study and analysis of, and iI 

experiment and education in arbitration. t 
At the International Arbitration Day luncheon, more than 350 3 

business and professional men assembled to hear addresses by 

John B. Glenn, President of the Pan American Trust Company, 


0 
a 
Sylvan Gotshal, member of the New York Bar,’ and by Dr. d 
William Manger, Counsellor of the Pan American Union. At a 0 
subsequent meeting of the Mexican Bankers Association, Mr. 
John B. Glenn addressed the group on the subject of the banker’s 
interest in arbitration. 

International Arbitration Day was also notable for its high 
note of appreciation for services already rendered in the ad- 
vancement of arbitration. At the luncheon, Mr. Eugene F. Sit- 
terley presented the Guia de Importadores Award to the Chamber 
of Commerce of Bogota for distinguished service rendered by that 
Chamber in the advancement of arbitration.2 The Award was 
received by Gabriel Gutierrez Melquizo, Consul General of 
Colombia, on behalf of the Chamber. 

At the evening session of International Week, celebrating the 
50th anniversary of the Port of New Orleans, the Distinguished 
Service Award of the American Arbitration Association for 
achievement in both national and international commercial arbi- 
tration was presented to R.:S. Hecht by Sylvan Gotshal, Vice 
Chairman of the American Arbitration Association. 

This ceremony concluded the events of the first International 
Arbitration Day, but not its achievements. Arrangements were 
concluded for the installation of an arbitration center in the 
Trade Mart, thereby establishing a new pattern for an informa- 
tion and service bureau. 

But the most significant achievement of the meeting was the 
definite possibility of harnessing the great Mississippi River and 
Valley to the cause of carrying world peace through world trade. 
This will begin by expanding the Inter-American Commercial 
Arbitration Committee of New Orleans into a Mississippi Valley 
Arbitration Council and by instituting the studies necessary to 





1 Their addresses appear elsewhere in The Arbitration Journal, p. 362 and 
367. 


2 For presentation address see p. 373. 
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unite the interests of the Valley in a cooperative plan and to im- 
prove State arbitration laws. The first state survey will be made 
in Tennessee under a scholarship, provided by Sylvan Gotshal, 
to be granted Vanderbilt University under the auspices of the 
American Arbitration Association. By assembling a knowledge 
of trade and arbitration in the Valley and by extending the use of 
arbitration clauses in foreign trade contracts, traffic flowing 
down the Mississippi Valley will keep the arbitration flag flying 
over American commerce in foreign lands. 








SYMPOSIUM ON INTERNATIONAL COMMERCIAL 
ARBITRATION 


The following addresses, delivered on November 18, 1946, at 
the First International Arbitration Day in America, are printed 
as a tribute to the New Orleans International Week Committee 
which inaugurated this event. 


THE SUMMING UP AND PLANS FOR THE FUTURE 
JOSEPH M. MARRONE * 


In opening this first Conference, it is fitting that I should 
say a word about our Western Hemisphere Systems of Arbitra- 
tion and the American plan for national and international peace 
and security through our commercial and trade relations. 

The Western Hemisphere concept of a way to adjust commer- 
cial differences and to settle trade disputes is to provide for an 
American system which is the keynoter, the planner—the ad- 
ministrative and financing body. This organization, known as 
the American Arbitration Association, settles national and inter- 
national trade disputes and differences in the United States. It 
has a central office in New York, 30 branch offices (including one 
in New Orleans), an administrative staff of approximately 150 
persons and panels which number 10,000 volunteers distributed 
over 1,506 cities in the United States. These arbitrators are ex- 
perts in all walks of life who lay aside their private affairs to 
perform the public service of arbitrator when chosen by the 
parties. 

Keyed into this national organization are joint commissions 
for arbitration in international trade. The Inter-American Com- 
mercial Arbitration Commission, under whose auspices this Con- 
ference is being called, is the first of these Commissions to be 
put into execution. It was created by multilateral agreement of 
the 21 Republics, meeting officially in 1933 in Montevideo, for 
the purpose of providing arbitration facilities and services for the 
settlement of commercial differences and disputes between the 
nationals of the different Republics. Since its inauguration in 
1934, many hundreds of claims and differences have been ami- 
cably settled. The Commission, which has its headquarters with 


* Vice President, The Hibernia National Bank, New Orleans. 
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the American Arbitration Association in New York, is in ex- 
cellent working order and is carrying on local work through the 
New Orleans office. 

The multilateral concept of the 21 Republics has been followed 
by a bilateral agreement between the Canadian Chamber of 
Commerce and the American Arbitration Association. They have 
created the Canadian-American Commercial Arbitration Com- 
mission with offices in New York and Montreal. 

A Western Hemisphere Conference Board and a combined 
arbitration clause connect the American, Inter-American and 
Canadian-American systems into a Western Hemisphere System 
which settles commercial disputes arising anywhere in the 
Western Hemisphere. It has facilities and services immediately 
available at any time and place they are needed. This is the only 
organization of its kind in the world. 

Also keynoted into the American system is a Pacific Area and 
Far Eastern project. As you will hear more fully from Mr. John 
B. Glenn at our luncheon today, there are Commission arrange- 
ments between the American Arbitration Association and Chi- 
nese, Filipino and Hawaiian organizations. Arbitration bases, in 
the form of facilities and services for settling disputes, will be 
laid in Los Angeles, Honolulu, Manila, Shanghai and other Far 
Eastern ports early in January when the Director of the Inter- 
national Arbitration Department of the Association visits these 
ports to put this American idea into effect. 

Today, arbitration is putting actively to sea from another port. 
We believe that, through the New Orleans port, arbitration will 
come more generally into use in our fast-expanding Mexican- 
American trade. Through the interest and cooperation of Mr. 
John B. Glenn, this plan was started on its way during a recent 
visit to Mexico by the Executive Secretary of the Inter-American 
Commercial Arbitration Commission. 

But New Orleans looks beyond the immediate future and be- 
cause we see wide horizons and bright skies, we are devoting 
this morning session to a discussion of some of the concrete prob- 
lems which we should know more about in order to participate 
fully in this American plan which, as I have indicated, is expand- 


ing through American commercial activities in many parts of the 
world. 
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ARBITRATION: AN INSTRUMENT OF SOUND 
BANKING PRACTICE IN FOREIGN TRADE 


LUIS LATAPI * 


Banks have a vital interest in trade and commerce and are 
deeply concerned with the effects of claims and controversies, 
for they have a direct bearing upon the credit relationships of 
their customers, and impair the smooth functioning of credit 
transactions. Banks are immediate and interested parties to 
every single foreign trade transaction, whether it be the financ- 
ing of import shipments, the establishment and processing of 
credits for their customers with respect to exports, or the exten- 
sion of loans to foreign trade firms. 

An unsettled claim or controversy, may react upon the bank’s 
customer in one or more of several ways: 1) it may affect his 
credit rating, 2) it may impair his ability to pay, 3) it may in- 
jure his relationship with the particular market, so that future 
business may be an impossibility or difficult to undertake. A 
customer with unsettled claims on his hands is a poor risk for a 
bank. Banks have an important stake in the application of arbi- 
tration to foreign trade and accordingly have cooperated with 
the arbitration m>vement in every respect. 

Proof of the interest of banks in arbitration is the fact that 
many bankers are members of the Inter-American Commercial 
Arbitration Commission and have collaborated in much of the 
educational and promotional work undertaken by that organiza- 
tion. Banks have assisted in the establishment of panels of arbi- 
trators, bankers themselves serving as arbitrators in most foreign 
trade cases because of their close connections with foreign trade 
operations. They have distributed informative material concern- 
ing arbitration to their customers and have recommended the 
use of an arbitration clause in contracts and agreements cover- 
ing foreign trade operations. Banks also have made it a practice 
to refer their customers to the Commission for assistance in 
adjusting claims and controversies. 

Characteristic of the interest and cooperation of banks is the 
following statement which appeared in a recent publication of the 
Guaranty Trust Company entitled “A Review of Export and 
Import Procedure,” dated August, 1946. 


* Manager, Credito Minero y Mercantile S.A., Mexico D.F. 
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“In trading with Latin America, many importers and exporters 
make it a condition in their contracts that any disputes shall be 
settled by arbitration under the rules of the Inter-American 
Commercial Arbitration Commission. For this purpose, the fol- 
lowing clause has been suggested by the Commission to be in- 
serted in contracts: 

‘Any controversy or claim arising out of or relating to this contract 
or the breach thereof, shall be settled by arbitration, in accordance with 
the Rules, then obtaining, of the Inter-American Commercial Arbitra- 
tion Commission. This agreement shall be enforceable and judgment 

upon any award rendered by all or a majority of the arbitrators may be 
entered in any court having jurisdiction. The arbitration shall be held 
in... . or wherever jurisdiction may be obtained over the parties.’ 


This procedure of submitting differences to impartial arbitra- 
tion has contributed to the maintenance of good will between 
buyer and seller. The awards resulting from such arbitration 
are recognized by courts in this country and in many other coun- 
tries. The rules and procedure for such arbitration are readily 
available by application to the Commission in New York.” 

The American National Bank and Trust Company of Chicago 
has taken a similar position in a pamphlet entitled “Financing 
Export Shipments” wherein it states: “When payment is de- 
clined by the buyer, the recourse is through arbitration or litiga- 
tion. Litigation in foreign courts is a costly procedure and oc- 
casionally it is more difficult and expensive to collect a judgment 
than to obtain the payment. Costly and protracted law suits may 
be avoided by incorporating in the primary agreement between 
the buyer and the seller, one of the standard arbitration clauses 
of the American Arbitration Association, the Canadian Ameri- 
can Commercial Arbitration Commission or the Inter-American 
Commercial Arbitration Commission.” 

The post-war period is a critical one for foreign traders. Ex- 
porters and importers should prepare now to avoid the natural 
dangers of such a period by inserting in all their contracts and 
confirmation forms the arbitration clauses of the Inter-American 
Commercial Arbitration Commission. The use of the arbitration 
clause may not prevent the cancellation of the order or the re- 
fusal of a shipment, but it will provide the machinery to settle 
promptly and friendly the claims that will arise. Banks are in- 
tensely interested in spreading the use of arbitration among 
their customers, for it is an instrument of sound banking prac- 
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tice in foreign trade and is of invaluable assistance to its cus- 
tomers, not only in protecting their foreign trade operations, but 
in safeguarding their credit standing and their relationship to 
the banks. 





WORLD TRADE ARBITRATION BASES 
JOHN B. GLENN * 


Twenty years ago, the United States set a new pattern in com- 
mercial arbitration. It took arbitration directly to the people, 
placing it just around the corner and within the range of the 
small business man. It took arbitration out of the courts and put 
lawyers to work on a new technique. 

This was done by creating outposts at convenient places. To- 
day the United States has 1,506 such outposts, manned by 10,715 
potential arbitrators. Parties in dispute need no longer travel 
long distances at high cost to obtain a speedy settlement. Under 
this pattern the average cost of a commercial arbitration is less 
than one per cent of the claim, and the average number of hear- 
ings only two. Leaders in every branch of industry serve without 
compensation, as a public service, in advancing commercial peace 
and trade promotion. 

These outposts are held together and administered by a central 
organization with similar standards, rules and administrative 
principles so that each offers to all traders services at uniform 
costs and efficiency. 

Arbitrations are handled at these outposts on behalf of the 
contracting parties according to the rules under which they agree 
to arbitrate. So wide is the diversification of members of the panel 
that any foreign trade dispute finds competent arbitrators in any 
area and in any branch of industry of the United States. 

American business men, during the past 20 years, have settled 
more than 25,000 civil and commercial disputes through the 
American Arbitration Association which offers: (1) Immediate 
service in the nearest locality. (2) An impartial and competent 
arbitrator in the trade or profession in which the dispute arises. 
(3) Costs known in advance and kept down by schedules in the 
rules. (4) Time saved. (5) Uniform procedure and one which 


* President, Pan American Trust Company; Member, Inter-American 
Commercial Arbitration Commission. 
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is not full of surprises for each different dispute. (6) An amelio- 
rative spirit that prevails under clauses in contracts and in pro- 
ceedings which encourages voluntary adjustment without formal 
arbitrations. (7) A situation where business friendships are 
kept and new transactions are not ruined by long delayed settle- 
ments. 

Thirteen years ago, 21 American Republics met in Montevideo 
and adopted this pattern for inter-American trade. Arbitration 
is no longer the privilege of the few, for the humblest trade 
operator in the most obscure town may have it brought to his 
door. There are 22 centers in Latin-American republics which 
offer the same services as the 1,506 in the United States, and they 
are served by 389 members of panels and a national committee 
at each center. 

These inter-American centers or bases are held together in the 
same manner as in the United States, under similar rules, stand- 
ards and administrative principles, so each one offers to the 
traders in any locality similar service at a uniform cost. 

The arbitration of disputes or adjustment of differences takes 
place under voluntary reference by the parties to the commission 
which uses its good offices not only for settlement, but to main- 
tain good trade relations. Without a party’s leaving his work, 
his office or his calling, an adjustment is made through the net- 
work of panel members, national committee members, officials of 
trade and commercial and financial organizations interested in 
helping to clear disputes arising from inter-American trade. 

Four years ago, Canadians and Americans adopted this pat- 
tern for Canadian-American trade. Centers or bases have been 
established in 19 Canadian cities, covered by 270 members of 
panels, to take arbitration to the people and to make it uniform 
with the pattern now used in the 21 Republics. 

This pattern has now been enlarged through a Western Hemi- 
sphere Conference on Foreign Trade Arbitration, of which 
James S. Carson is Chairman, whereby the facilities at any of 
these hundreds of centers or bases, with their thousands of mem- 
bers of panels, are made available for the settlement of any 
foreign trade dispute in any Western Hemisphere country. By 
using a Western Hemisphere arbitration clause in a contract, the 
facilities in these 22 countries become available to contracting 
parties. All any trader has to do is to put in his contract a clause 
which provides for arbitration and designates the place where 
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it is to be held. Any disputes thereafter arising will be settled 
by the arbitrators at that particular place. 

Arbitrations, or adjustments, take place either in Canada or 
the United States, as the parties prefer, under the rules adopted 
by the Canadian-American Commercial Arbitration Commission. 

A year ago this pattern crossed the Pacific. It began with 
Chinese-American negotiations which have since resulted in the 
Chinese-American Trade Arbitration Commission, similar in 
pattern to the Canadian-American Commission. Under this ar- 
rangement all Chinese-American trade disputes will be settled 
expeditiously and economically in either country under similar 
standards, rules and administration. The initial undertaking has 
now become a Far Eastern pattern whose new bases will be in 
Honolulu, Manila, Shanghai and points beyond. These bases will 
be available, not only for American trade flowing westward, and 
foreign trade coming to the United States, but will service trade 
between the countries having these arbitration bases. 

The Chinese and United States Governments have since given 
official recognition to commercial arbitration in the “Treaty of 
Friendship, Commerce and Navigation” recently signed by the 
two governments. Among its provisions, which indicate the im- 
portance which the Chinese and United States Governments at- 
tach to commercial arbitration as an instrument of sound com- 
mercial relations, is the following provision: 

“In the case of any controversy susceptible of settlement by arbitra- 
tion, which involves nationals, corporations or associations of both High 
Contracting Parties and is covered by a written agreement for arbitra- 
tion, such agreement shall be accorded full faith and credit by the courts 
within the territories of each High Contracting Party, and the award or 
decision of the arbitrators shall be accorded full faith and credit by the 
courts within the territories of the High Contracting Party in which it 


was rendered, provided the arbitration proceedings were conducted in 
good faith and in conformity with the agreement for arbitration.” 


It is believed that in future treaties of this kind similar arbi- 
tration provisions may be incorporated. 

A year ago a proposal to smooth trade relations between the 
Soviet and the United States was submitted to the Soviet govern- 
ment by the American Arbitration Association. Its purpose is 
to effect an operating arrangement between Moscow and New 
York, so Soviet American trade relations may be more effectively 
freed from future disputes. Delay in its final consideration, not- 
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withstanding the steady increase in United States-Soviet foreign 
trade, seems to be denying that trade the protection arbitration 
would afford. 

To this American pattern private interests in the United States 
are now adding a new design. This involves the World Trade 
Centers that are in the process of formation in some of the lead- 
ing cities of the United States. The business men of New Orleans 
have shown the way in the inauguration of an “International 
Week.” It was, therefore, fitting and proper for arbitration to 
become a part of this International Week celebration, thus in- 
dicating to the world of business the close connection between 
arbitration and foreign trade. The official designation of an 
“International Arbitration Day” has established an important 
precedent which I trust will be continued in the future as a part 
of all international trade celebrations. I sincerely congratulate 
you gentlemen of New Orleans upon having set this splendid 
example by instituting arbitration as an organic part of your 
new World Trade Mart. 

San Francisco is in the midst of plans for a World Trade 
Center to foster exchange of goods between foreign countries 
and the Pacific Coast. As this center will probably house the 
World Trade Department of the San Francisco Chamber of Com- 
merce, long a pioneer in foreign trade arbitration, arbitration 
will have a place in the new setting. 

New York is also exploring the ground for a World Trade 
Center. Under an appropriation by the State of New York and 
a representative committee, headed by Winthrop W. Aldrich, 
Chairman of the Chase National Bank, the Atlantic as well as the 
Pacific and the Gulf States may have a world trade center. If the 
example set by New Orleans and San Francisco is followed, arbi- 
tration may have an equally important place in the Atlantic trade 
routes. 

The initiative behind this American pattern is wholly practical. 
Thousands of American commercial contracts today carry a prom- 
ise to arbitrate future disputes. The American foreign trader is 
confronted with a peculiar situation. Whether he trades in one 
country or twenty countries, he likes to use one type of contract. 
His problem is how, under this standard or uniform contract, he 
may obtain a settlement of any controversy arising in any coun- 
try where he may operate. American traders may be buying or 
selling in Latin America today, in the Near East tomorrow, and 
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in the Far East next week. They would like to use an arbitration 
clause which assures fair and competent arbitration in different 
parts of the world, under rules and administrative services and 
in tribunals with impartial arbitrators. 

Arbitration bases in different parts of the world, operating 
under uniform regulations and standards, seem to supply the im- 
mediate answer to his needs. These bases must, however, be 
competent to take care of any kind of commercial dispute, 
whether it requires a final settlement, some slight adjustment, or 
results in arbitral settlement by the parties due to the goodwill 
created by the promise to arbitrate future disputes. 

Arbitration bases should be established along all world trade 
and transportation routes and at trade terminals in order to 
settle any economic disputes that might otherwise become inter- 
national irritants and causes of war. Business men and nations 
should be taught to install and use them. These bases, from the 
preventive viewpoint, are just as important as defense bases. 
They are essential to international peace and security because 
they: (1) Provide business generally with an organization 
which reduces the number and cost of international trade dis- 
putes. (2) Keep markets open and friendly through the control 
of controversy in a period of intense competition. (3) Offer 
standard clauses which provide in advance for arbitration. (4) 
Keep disputes out of the entanglements of foreign laws, regula- 
tions, customs, precedents and other handicaps by the simple de- 
termination of facts and by the administration of justice. (5) 
Extend means of settlement in backward States or under con- 
fused economic conditions where a simple, humane, just and fair 
method will be understood and be acceptable. (6) Provide uni- 
form administrative services and rules which can be put into 
motion with the least confusion wherever these bases are in- 
stalled. (7) Develop in each country a corps to man these bases 
and eventually to form an international corps along all trade 
channels to deal effectively with a dispute when and where it 
arises. 

The establishment of commercial arbitration bases in different 
parts of the world leads to the question, where, if at all, such 
bases would fit into the United Nations? Is there a place for 
them in the proposed World Trade Organization ; do they perhaps 
belong in the Law Section of UNESCO; or are they matters for 
the Social and Economic Council to consider? Or should private 
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commercial arbitration take deeper root along trade routes and 
establish permanent bases in every country? 

What is immediate, is to make provision for the settlement of 
foreign trade disputes likely to arise in far distant places, amidst 
strange surroundings, under the thousands of American con- 
tracts that now carry, or propose to carry, arbitration provisions. 

I feel sure you will all agree with me that nothing is more 
conducive towards a lasting peace than international arbitration. 





THE LAWYER’S PLACE IN ARBITRATION 
SYLVAN GOTSHAL * 


I will undoubtedly surprise many of our guests today by as- 
serting that there is at present in the United States a well-defined 
practice of arbitration. In the field of business, economic and 
human relations, this practice of arbitration is becoming as well 
defined as are those of medicine, accounting, engineering or any 
other profession. This practice has its own principles, rules, 
standards, ethics and techniques as has any other profession. It 
has its textbooks and its practitioners and it has a heavy case 
load that taxes its infant capacity. For it is a new profession, 
started in a methodical way in this country but twenty years 
ago, and now rapidly maturing. 

Contrary to a prevailing belief that arbitration is a practice 
initiated and carried on by business men, you will be interested 
to learn the extent to which lawyers participate in it. They were 
the founders of the present Western Hemisphere Systems; they 
are the designers of its techniques; they supply the bulk of the 
business of tribunals; they predominate as arbitrators, and they 
lead in its expansion. I will endeavor to explain in what ways 
this is true and why lawyers are taking this lead. 

When I speak of the practice of arbitration I have in mind the 
regular, systematic submission of controversies in regularly es- 
tablished tribunals that have rules of procedure, standards, 
ethics and administration which make the arbitration definitely 
expeditious and smooth sailing, from its initiation to the making 
of the award. I mean also the introduction of arbitration provi- 
sions in contracts for future settlement of disputes in these 
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tribunals. Lawyers insert these arbitration clauses into the con- 
tracts they draw and appear regularly on behalf of their clients 
in these tribunals when disputes arise under them. 

I might add here that the practice of arbitration in my office 
is typical of many firms. It runs concurrently with the practice 
of law; it takes a very considerable time and it often results in 
settlements without formal arbitrations. But the arbitration 
clause is ever uppermost in drawing contracts. 

It is remarkable how often we find use for such a clause in our 
own office. There was a time when we hesitated to insert it into 
such documents as leases, salesmen’s contracts, etc., the kind of 
document where it is customarily felt that the interests of the 
landlord are best preserved by insistence on the technical rules 
of court action. Just the other day, to my amazement, when I 
was drawing a contract on behalf of a large concern for employ- 
ment of an executive salesman at a very high salary, the presi- 
dent of the concern urged the inclusion of an arbitration pro- 
vision. We put them into international agreements, into labor 
agreements, into contracts for purchase and sale of goods of all 
kinds and into shipping agreements. 

The day before I left such a clause went into an agreement for 
purchase of a large quantity of coal by a foreign nation. The 
value of the clause once inserted increases as disputes arise. Its 
mere presence causes people to settle their disputes without hear- 
ings. One of my clients is in a large association which employs 
many people. We have set up grievance machinery of two repre- 
sentatives of the employees and two representatives of the em- 
ployers with an over-all provision that if they fail to solve any 
dispute it shall then be solved by arbitration. In most instances, 
the Grievance Committee settles the matter because of the very 
presence of that provision. Where they do not settle them, how- 
ever, an arbitrator is appointed and a speedy decision arrived at. 
I had a very curious situation the other day. For the first time I 
had a dispute between husband and wife regarding the amount 
of money to be paid in a separation agreement. To my surprise 
they adopted my suggestion to select a third person as arbitrator. 
I was permitted to select the arbitrator and as a result of his 
intervention a decision was reached which prevented long, costly 
and unpleasant disputes and litigation. 

Let us now examine the part lawyers are taking in the modern 
practice of arbitration. 
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First. Lawyers are the architects of the modern arbitration 
laws in fifteen states in this country and of the United States 
Arbitration Act. In New York, all of our bar associations have 
arbitration committees which constantly improve the law, appear 
amicus curiae to maintain sound principles through court deci- 
sions and which educate their members in the practice of arbi- 
tration under these laws. 

Second. Lawyers practice arbitration. As an indication of 
how times have changed, in 1926, when the national system, 
known as the American Arbitration Association was founded, 80 
per cent of all matters sent to arbitration came from business 
men; today in this widely distributed system, covering 1,506 
cities of the United States, 79 per cent of the hundreds of matters 
settled each year are submitted by lawyers on behalf of their 
clients. They appear in tribunals on their behalf or arrange set- 
tlements under arbitration agreements. 

Not only is the law office the source of business for arbitration 
tribunals, but lawyers are its strongest advocates. It is the 
lawyer who writes the contracts and puts in the clauses. It is he 
who keeps the contract free from frustration or loss of profit by 
keeping disputes out of the performance of these contracts. I 
cannot commend too highly to the bar of this and neighboring 
states that they examine thoroughly the prospects of this new 
practice of arbitration, not only for the benefit of their clients 
and public welfare but as a benefit to themselves. 

Third. Lawyers make good arbitrators. More than one-fifth of 
the members of the panels of the organizations represented in the 
Western Hemisphere Systems are lawyers. On three man boards 
or upon bi-partisan boards a lawyer makes an ideal neutral chair- 
man. Also when questions of law as well as of fact are involved, 
the lawyer as arbitrator is indispensable along with the trade 
expert. They are in ever-increasing numbers serving and earn- 
ing fees as arbitrators. To the pleasure and pride of being a 
judge, they add the opportunity for exercising a high judicial 
quality of mind in making decisions and in writing opinions. 

It was the old mercantile idea that only facts could be de- 
termined through arbitration. It is not so today. Leading mem- 
bers of the bar, ex-jurists and experts in different branches of 
the law are available as arbitrators and are serving in many 
cases. There is no hesitancy in submitting a controversy to men 
like James W. Gerard, John W. Davis, Arthur A. Ballantine or 
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Elihu Root, Jr. It is noteworthy also of the change taking place 
in labor arbitrations wherein increasingly lawyers not only repre- 
sent management and labor, but are acceptable as arbitrators. 

Lawyers are among the best authors on the subject of arbitra- 
tion and contribute to its thinking. Bar association journals and 
publications that used to ignore the subject now carry not only 
articles but notes on arbitration decisions. The entire contents of 
a legal periodical are sometimes devoted to a symposium on arbi- 
tration as for example the December, 1934, issue of the Uni- 
versity of Pennsylvania Law Review and the May, 1940, issue of 
the New York University Law Quarterly Review. The newest 
and best books on law and economics that contain sections on 
arbitration are being written by lawyers. They serve on the Ad- 
visory Editorial Board of The Arbitration Journal. 

Fourth. Lawyers make good arbitration executives. Nearly 
one-half of the branch office clerks are lawyers, and many of the 
committee and educational posts are filled by lawyers. They 
bring to arbitration qualities which only their aptitude and train- 
ing can supply. 

No one today would think of holding a conference on arbitra- 
tion, of charting a new course, of studying its application in new 
industries or areas, or of expanding its usefulness without hav- 
ing the participation of lawyers. The old notion which sometimes 
excluded lawyers from trade association arbitrations, with the 
idea that lawyers were a hindrance and an expense and intro- 
duced legal technicalities, is gone. 

Lawyers are persuading governments to be less arbitrary and 
more friendly to peaceful settlements in American economic re- 
lations. The Motion Picture Consent Decree, under which an 
office is administered in New Orleans, was written by lawyers; 
its arbitration system was devised by lawyers, and many of the 
30 branch offices are administered by lawyers. In the State De- 
partment, it is the lawyers who are writing arbitration provi- 
sions in treaties. It was lawyers who inserted arbitration in the 
Bretton Woods Agreements and who drafted the arbitration pro- 
visions or Code that now governs the transactions under the Pro- 
visional International Civil Aviation Organization. 

Arbitration is one of the elements in that new field of experi- 
mentation called preventive law, whereby lawyers seek to avoid 
litigation and court trials and its delays and to bring about har- 
mony and settlements upon a more friendly basis. Arbitration 
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laws are in a broad sense preventive laws, for they retain to the 
parties a high degree of self-regulation. It is a pleasure and a 
benefit to a lawyer when he sees this quality of self-responsibility 
in his clients, for it is responsive to his efforts to obtain a settle- 
ment and to keep his clients out of court. 

Why is the lawyer so deeply interested in the practice of arbi- 
tration? Quite aside from the public interest which the lawyer 
always has in mind, he has personal reasons for his interest. 
Some of the advantages may be thus summarized: 

1. The lawyer is retained to represent his client under con- 
tracts containing arbitration clauses, or under submissions which 
he draws. 

2. He is compensated at a much higher rate for time spent in 
an arbitration than in a court action. 

3. He saves a great deal of time in handling an arbitration as 
compared to a court action which requires preparation of lengthy 
and complicated briefs with numerous citations. 

4. The lawyer’s convenience is served in an arbitration in that 
his case is set for a hearing and trial at a time convenient to him. 

5. He may conveniently dispose of an arbitration in a few days 
or weeks, whereas a court action may take from one to two years 
and may be subject to many appeals even when only matters of 
fact are involved. 

6. In an arbitration the lawyer is sure of collecting his fee 
expeditiously, of having his witnesses available and his evidence 
fresh and applicable, and of obtaining a final decision which by 
summary action may be entered as a judgment of the court. 

7. The lawyer has a satisfied client whom he keeps, for that 
client avoids unfavorable publicity, saves his face and keeps his 
business friends for future business deals. 

I have found in my practice that clients are satisfied to have 
a speedy settlement, to have it at reasonably low cost and to keep 
their business friendships and markets through the elimination 
of a troublesome or noisy dispute. I know that the attention to 
arbitration prevailing in my office improves its morale and that 
its practice keeps new and interesting cases or types of conflict 
moving through my practice. It also presents a challenge to the 
young men that long delayed settlements, continuous adjourn- 
ments in court and technicalities do not possess. 

I would like to close with these points about the great oppor- 
tunities for lawyers in international trade. 
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1. In many countries special jurisdiction for foreigners pre- 
vailing in the past has been abolished. Extraterritoriality, which 
the great powers enjoyed in China is discontinued; the mixed 
arbitral tribunals in Egypt will no longer function. Foreigners 
will be subject to the jurisdiction of national courts which mostly 
are not experienced in affairs beyond domestic importance. There 
is a necessity for creating arbitral tribunals to settle contro- 
versies between nationals of different countries which previously 
came before special courts instituted for foreigners. 

2. Chambers of Commerce abroad will not always be adequate 
institutions for the settlement of business grievances. Very often 
they are composed exclusively of nationals of the country and 
exclude foreigners as members. The prevailing nationalistic 
trend abroad makes equality of treatment imperative. Arbitra- 
tion will be one of the procedures by which trade disputes may 
be settled in a friendlier atmosphere. Lawyers will be necessary 
to prepare statements and present evidence for the proceedings. 

3. Under the exchange regulations of many countries and the 
introduction of similar legislation in nearly all European coun- 
tries (like registration of assets abroad), the national govern- 
ments dispose, for all practical purposes, of the foreign assets 
of their nationals and transfer them to the account of their 
central banks. Foreign creditors who rely on those assets for the 
satisfaction of their claims will turn to arbitration because it 
affords possibilities for a speedier adjudication. 

4. The execution of foreign awards often runs into difficulties 
when the foreign government or exchange agencies do not al- 
low the use of available assets to satisfy the award. Lawyers will 
be needed to watch such situations under the various legislations. 

5. Protection of industrial property rights (like patents and 
trademarks) against foreign manufacturers and licensees offer 
new possibilities for law practice and for the alternate process of 
arbitration. 

6. Compensation claims for American owned shares in na- 
tionalized corporations in European countries and elsewhere will 
constantly arise. Distribution of lump sums obtained from for- 
eign governments for distribution among beneficiaries in the 
United States may well become the subject of arbitration. 

7. The impossibility of judicial review of administrative treat- 
ment of foreign traders, even by courts of the country where they 
are engaged in business, will necessitate private agreements con- 
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taining an arbitration clause, to make such issues arbitrable 
between foreign corporations and management and/or stock- 
holders. 

These are but a few of the postwar situations that confront us. 
If to these be added differences in language, traditions, customs, 
viewpoints and ways of living which become accentuated into 
suspicion or distrust under the impact of a dispute, you will 
readily understand how important becomes our peace and se- 
curity insofar as it can be stabilized and advanced through in- 
ternational trade relations. 

It will mean much to the general participation of lawyers in 
the practice of arbitration, if it could be better understood in the 
great Southland of our country. I am hopeful that this Con- 
ference will be one of the means of bringing this about so that 
New Orleans, through its trade channels, will become an out- 
standing beacon in attracting young lawyers to this new and 
honorable and lucrative practice. 





GUIA AWARD PRESENTED TO THE CHAMBER OF 
COMMERCE OF BOGOTA, COLOMBIA 


EUGENE F. SITTERLEY * 


To stimulate thought and action about commercial arbitration 
the Guia Award (Award Guia de Importadores) for the ad- 
vancement of arbitration in inter-American trade was estab- 
lished several years ago by World’s Business and Guia and is 
presented under the auspices of the Inter-American Commercial 
Arbitration Commission. It is annually presented to a commer- 
cial organization in Latin America which in the opinion of the 
Commission has done most to further and promote the use of 
arbitration in Latin American trade. 

This Award is not new to New Orleans, for the silver plaque 
that represents its domestic counterpart was presented to the 
Association of Commerce of New Orleans in 1943 as a tribute to 
its outstanding leadership in the United States in the field of 
foreign trade arbitration. A more fitting and appropriate oc- 
casion and place could not be found, for in this celebration of 
International Week and International Arbitration Day we find 
an expression of the close relationship which exists between for- 


* Publisher of World’s Business and Guia. 








374 The Arbitration Journal 





eign trade and arbitration. I am sure that the success of this 
program will set the pattern for similar joint programs in the 
future in other sections of this country. 

In keeping with its traditional leadership in the foreign trade 
field, New Orleans has played an important part in the campaign 
to create an international mind among Americans in recognizing 
the importance of world trade as a vital factor in international 
peace and prosperity. Your International House, International 
Trade Mart and International Week are all firsts which demon- 
strate the enlightened and progressive leadership of New Orleans 
business men. 

It was only logical, therefore, that these men should foresee the 
need for an arbitration center and plan to establish appropriate 
facilities and services to protect the trade and commerce that 
flows from this great port to all countries of the world. The New 
Orleans Committee of the Inter-American Commercial Arbitra- 
tion Commission is the result of that planning. Headed by 
Messrs. A. Miles Pratt, Chairman, and Francis Dwyer and A. O. 
Jewell, Vice Chairmen, it has undertaken the important task of 
giving arbitration a proper part in the increasing flow of trade 
by promoting the use of an arbitration clause in every foreign 
trade contract. The Committee has come a long way since its 
establishment in December, 1945. It is a natural outgrowth of 
the interest and leadership of its members that cause it to be- 
come the medium through which the first International Arbi- 
tration Day is being celebrated. 

We in foreign trade have had an excellent opportunity to note 
how inevitable claims and controversies are in everyday trade 
relations. Given the proper machinery, however, they can be 
solved promptly and amicably and thus prevent the breakdown 
of commercial relations and the distrust which otherwise would 
result. Consequently, we have realized that arbitration is a 
natural and logical adjunct to trade and commerce—the practical 
and business men’s way of protecting the trade relationships that 
are daily becoming more and more essential to the economic peace 
and stability of the world. 

Foremost among the objectives of the Inter-American Com- 
mercial Arbitration Commission has been the implementation of 
Resolution 41 of the Seventh International Conference of Ameri- 
can States, which directed that the Commission establish a close 
relationship between the commercial associations of the Ameri- 
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cas. This directive has been complied with very successfully and 
the Commission’s relationship with commercial organizations is 
highly developed and is the basis of its successful operation. 

The Chambers of Commerce of this hemisphere have been out- 
standing in their collaboration with the Commission. It can be 
said in tribute to them that the Commission could not have suc- 
cessfully set up an inter-American system of commercial arbi- 
tration without their interest and active participation. 

The Chambers of Commerce are the spokesmen for the com- 
mercial interests; they are the centers to which member firms 
go for assistance and guidance when dispute and controversy 
appear; they provide the most effective liaison with the business 
men of the Americas. Realizing the scope and value of the po- 
tential contribution of the Chambers of Commerce, the Commis- 
sion has availed itself of their facilities and services in order to 
set up its organizational structure and the educational activities 
that have followed. The commercial organizations have made it 
possible for the Commission to carry the message of arbitration 
into every trade center in this hemisphere. It has been their 
collaboration in the Commission’s program of activities which 
has brought about the successful and effective application of 
arbitration to commercial relations among nations. 

The Guia Award was presented to the National Confedera- 
tion of Chambers of Commerce of Mexico in 1944, and to the 
Commercial Association of Rio de Janeiro in 1945. The Chamber 
of Commerce of Bogota, Colombia, in view of its activities and 
efforts in securing the adoption of a modern arbitration law in 
that country, and in promoting the use of arbitration in inter- 
American trade, has been chosen as the recipient of this award 
for the year 1946. 

The Chamber of Commerce of Bogota has rendered an out- 
standing service to the cause of inter-American commercial peace 
by its sponsorship and administration of a National Committee 
in Colombia for the Inter-American Commercial Arbitration 
Commission, thus making available facilities for the amicable 
and prompt settlement of trade disputes arising between Colom- 
bian nationals and business men of the other American Republics. 
The modern arbitration law it secured has become the model for 
similar prospective legislation in the other Republics of Latin 
America. It has placed its entire facilities at the service of the 
Commission at all times and has promoted the use of the Com- 
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mission’s arbitration clause among Colombian merchants active 
in foreign trade. 

In conveying this silver plaque, emblematic of outstanding 
Latin American achievement in the field of arbitration, it gives 
me great pleasure, Mr. Gutierrez, to be able to transmit through 
you to the Chamber of Commerce of Bogota, Colombia the con- 
gratulations of the officers and members of the Inter-American 
Commercial Arbitration Commission and the publications which 
have sponsored this Award. It is truly a tribute to your fellow 
countrymen who have labored long in the development of foreign 
trade and in the advocacy of commercial arbitration in Colombia. 
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INTERNATIONAL ARBITRATION MAKES PROGRESS 
FRANCES KELLOR * 


International arbitration at both the political and commercial 
level, concerning which there has been so much silence, ends the 
year 1946 upon highly significant accomplishments. 


CHINESE-AMERICAN TREATY OF FRIENDSHIP, COMMERCE AND 
NAVIGATION 


The first post-war comprehensive commercial treaty, the Chi- 
nese-American Treaty of Friendship, Commerce and Navigation 
opens a vista of the pacific settlement of controversies far beyond 
the pre-war level. For it not only emphasizes the judicial settle- 
ment of disputes between states, but establishes the principle of 
arbitration between nationals, corporations and associations of 
the two countries. The first was to have been expected ; the second 
marks the significant progress. 

The provision that advances the horizon of arbitration is to be 
found in Article VI(4) of the Treaty, reading as follows: 


The nationals, corporations and associations of either High Con- 
tracting Party shall enjoy freedom of access of the courts of justice and 
to administrative tribunals and agencies in the territories of the other 
High Contracting Party, in all degrees of jurisdiction established by 
law, both in pursuit and in defense of their rights; shall be at liberty 
to choose and employ lawyers, interpreters and representatives in the 
prosecution and defense of their rights before such courts, tribunals and 
agencies; and shall be permitted to exercise all these rights and priv- 
ileges, in conformity with the applicable laws and regulations, if any, 
which are or may hereafter be enforced by the duly constituted authori- 
ties, on terms no less favorable than the terms which are or may here- 
after be accorded to the nationals, corporations and associations of such 
other High Contracting Party and no less favorable than are or may 
hereafter be accorded to the nationals, corporations and associations of 
any third country. Moreover, corporations and associations of either 
High Contracting Party which do not have a permanent establishment, 
branch or agency within the territories of the other High Contracting 
Party shall be permitted to exercise the rights and privileges accorded 
by the preceding sentence upon the filing, at any time prior to appear- 





* First Vice President, American Arbitration Association. 
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ance before such courts, tribunals or agencies, of reasonable particulars 
required by the laws and regulations of such other High Contracting 
Party without any requirement of registration or domestication. In the 
case of any controversy susceptible for settlement by arbitration, which 
involves nationals, corporations or associations of both High Contract- 
ing Parties and is covered by a written agreement for arbitration, such 
agreement shall be accorded full faith and credit by the courts within 
the territories of each High Contracting Party, and the award or deci- 
sion of the arbitrators shall be accorded full faith and credit by the 
courts within the territories of the High Contracting Party in which it 
was rendered, provided the arbitration proceedings were conducted in 
good faith and in conformity with the agreement for arbitration. 


Thus, arbitration awards are to be “accorded full faith and 
credit by the courts” within the country in which they are 
rendered. Furthermore, agreements to arbitrate existing or 
future disputes between nationals, corporations or associations 
of China and the United States are to be accorded full faith and 
credit by the courts of both countries. Nationals of both coun- 
tries may secure the enforcement of an award, if necessary, in a 
court of appropriate jurisdiction within the country where the 
award is rendered. 

American business engaged in export or import to China or 
having investments or business branches in China have a big 
stake in the arbitration features of the Treaty and in the facili- 
ties being established through the Chinese-American Trade Arbi- 
tration Commission which will implement this great advance to- 
ward the constructive settlement of business and trade disputes 
between the nationals of China and the United States. 


ARBITRATION ACCEPTED BY THE SOVIET UNION FOR THE 
INTERPRETATION OF PEACE TREATIES 


Significant also is the application of the principle of arbitration 
to one of the most complex problems in Europe. This concerns 
possible disputes over the interpretation and execution of clauses 
of the peace treaties with the Axis satellite countries. 

The procedure under the Italian, Rumanian, Bulgarian, Hun- 
garian and Finnish peace treaties will involve a three-stage 
process of settlement. If parties to a dispute are unable to settle 
the controversy by direct negotiation, they will then submit the 
dispute to a Committee of the Ambassadors of the United States, 
Great Britain, the Soviet Union and France in the capital of the 
respective country. If the Ambassadors are unable to reach a 
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settlement within two months, either party to the dispute may 
then request the Secretary-General of the United Nations to ap- 
point an umpire for a three-man commission which will have 
authority to reach a decision binding on all parties. According 
to press reports each peace treaty will contain the following 
provision : 

Any such dispute not resolved by them (the Big Four Ambassadors) 
within a period of two months shall, unless the parties to the dispute 
mutually agree upon other means of settlement, be referred at the re- 
quest of either party to the dispute to a commission composed of one 


representative of each party and a third member selected by mutual 
agreement of the two parties from nationals of third countries. 


This principle of arbitration will further be applied to disputes 
that may arise in connection with the compensation to be paid 
to nationals of the United Nations for property taken over by 
the Rumanian Government. 

Although the new provisions cover only the limited field of 
particular treaties and do not apply to disputes or differences 
among the Big Four Powers, a vitally important principle has 
been adopted that will now more readily find its way toward the 
solution of new problems. 





NEWS AND NOTES 


Court of Human Rights. Such a court was suggested at the Con- 
ference of Paris by Foreign Minister Herbert V. Evatt, of Aus- 
tralia. It was described in an interesting note in the October, 
1946, issue of The American Bar Association Journal (p. 671). 
This suggestion has been followed by a similar proposal for a 
World Court of Human Rights recently made at Lake Success, 
N. Y., by the Attorney-General Sir Hartley Shawcross, who was 
Chief Prosecutor for the United Kingdom before the Interna- 
tional Military Tribunal in Nuremberg. The dispute referred to 
arose between two units of the British Commonwealth, namely 
the South African-Indian test case on human rights, where Sir 
Hartley suggested the creation of an International Bill of Rights 
which should provide for “a special tribunal for redress for 
violations.” 


Permanent Court of Arbitration. In a referendum recently sub- 
mitted to the members of the Chamber of Commerce of the 
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U. S. A., 2177 votes were given for and 23 votes against the 
following recommendation: 
“The Chamber of Commerce of the United States, which supports the 
principle of arbitration of international disputes, favors the main- 


tenance of the Permanent Court of Arbitration whose services should 
be available to all nations.” 


Said the report of the Special Committee on International Post- 
War Problems on p. 9: “No change whatever has been made, 
and, so far as known, there is none contemplated, in the status 
of the Permanent Court of Arbitration, which continues to exist 
on the same basis as heretofore.” 

This Court was set up under the Hague Conventions for the 
Pacific Settlement of International Disputes of 1899 and 1907. 
Whether its reorganization or adaptation to post-war conditions 
will be considered when disposal of controversial economic is- 
sues between states may require further judiciary machinery 
outside the International Court of Justice is problematical. 


Codification of International Law. The development and codifi- 
cation of international law will be the object of studies by a 
special division of the United Nations. There is no up-to-date 
codification of international law; although it was discussed at 
an International Conference held at The Hague in 1930. This 
study may afford a good opportunity to promote a Code of Rules 
and Procedures of International Arbitration where the manifold 
experiences of the past may be used for the foundation of a sound 
practice of international arbitration. 


International Tin Conference. In the period between two World 
Wars, various controls over the production and export of tin were 
developed in the main producing countries. The United States, 
which is not a party to the international tin agreements, par- 
ticipated in a conference recently held in London. The Agree- 
ment for the International Control of the Production and Export 
of Tin, signed in London, on September 9, 1942, by the Govern- 
ments of Belgium, Bolivia, Great Britain and the Netherlands, 
provides in its article 12 for a procedure to settle certain differ- 
ences between the members. This viewpoint prevails also in 
recent proposals for an International Trade Organization of the 
United Nations where in Chapter VII of the proposed Charter, 
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Sec. A(4) provides as one of its functions, “to consult with mem- 
bers regarding disputes growing out of the provisions of this 
Charter and for a mechanism for the settlement of such dis- 
putes.” A Commodity Commission to be established under article 
61 of the Charter will also deal with the settlement of disputes 
(article 63). 


Provisional International Civil Aviation Organization. The Rules 
governing the Settlement of Differences between States, re- 
printed in The Arbitration Journal (p. 239) were recently sub- 
mitted to the First Assembly of the Organization which recom- 
mended certain modifications. These modifications were con- 
sidered by the Interim Council which issued thirty-four new 
Rules, as Document 2121 C-228 of September 24, 1946, being re- 
printed in the next issue of The Arbitration Journal. 


Air Transport Agreements. Agreements which the United States 
concluded with foreign countries on reciprocal rights in air line 
traffic (the recent ones being with Belgium, Brazil, and China) 
are based upon the standard form devised at the Chicago Civil 
Aviation Conference. They provide that “any dispute between 
the contracting parties relating to the interpretation or applica- 
tion of the Agreement and its Annex, which cannot be settled 
through consultation,” shall be referred for an advisory report 
to the Council of the Provisional International Civil Aviation 
Organization.? 


World Telecommunication Conference, 1947. The Madrid Con- 
vention of 1932? will be the subject of revision by the govern- 
ment-members of the International Telecommunication Union 
which will be convened in Washington, D. C., in April, 1947. It 
is believed that modern principles and standards of settlement 
of disputes, as they have recently been introduced by the Provi- 
sional International Civil Aviation Organization in international 
agencies,® will be taken into consideration when the revision of 
the 1982 Convention is discussed. 


1 Rules for the procedure are reprinted supra, p. 239. 
2 Treaty Series No. 867. 
3 See supra, p. 145. 
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Anglo-American Missing Vessels Agreements. A significant use 
of arbitration, born out of wartime emergencies and in force for 
a period of two years after the termination of the present war, is 
to be found in the Anglo-American Agreements on insurance 
payments for missing vessels. These Agreements, concluded by 
the War Shipping Administration as “war risk” underwriter, 
and separately with American and British “marine” under- 
writers,‘ set forth in detail how arbitration is to be used when a 
vessel disappears entirely, not only as to whether the “war risk” 
or “marine risk” underwriter should make an initial advance, but 
also as to the ultimate liability. Supplemental agreements are 
designed to take care of cases where the vessel is damaged or lost 
under circumstances which are known but which render it diffi- 
cult or uncertain as to whether, under the present state of the 
law, the damage or loss is a, “war risk,” or a, “marine risk.” Un- 
like the original Missing Vessels Agreement, it provides for an 
arbitration only when the question indicates who should make 
the initial advance. 


Universal Postal Union. A controversy between the Netherlands 
Postal Administration and that of the United States was recently 
settled by arbitration, in favor of the Dutch Administration. It 
concerned the question as to whether maritime transit rates for 
mail carried by Dutch steamships in 1920-1923 should be based 
on statistics or on the real weight of the mail.° The arbitration 
provisions of the Postal Convention signed in 1932 at Buenos 
Aires are reprinted infra p. 444. The XII Universal Postal 
Congress to be held in Paris, France, in May 1947 may offer the 
opportunity to take into consideration modern standards of arbi- 
tration procedures as they have recently been introduced for the 
settlement of disputes in international agencies.* 


4 For text, see “Compilation of Standard Contract Forms of the War Ship- 
ping Administration” (Committee on the Merchant Marine Fisheries, House 
of Representatives, 79th Congress, Document No. 4) pages 884-913. 

5 For details, see Martin Domke, Arbitration between the Netherlands and 
United States Postal Administrations, (1946) 40 Am. J. Int. Law, p. 817. 

6 See Arbitration Journal, p. 145. 
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AMERICA AS A WORLD CENTER FOR INTER- 
NATIONAL COMMERCIAL ARBITRATION 


R. EMERSON SWART * 


The United States is becoming a world center for international 
commercial arbitration. It can become an accomplished fact if 
the business men of America will take pride in support of the 
American idea and ideal of arbitration. This pattern was set in 
motion by the Jay treaty in 1794, carried forward by some trade 
and commercial agencies in our early history and found root in 
the Permanent Court of Arbitration at The Hague. 

But somewhere in that evolutionary process, American busi- 
ness men lost their leadership in international commercial arbi- 
tration. Other countries, like Great Britain, France, Belgium, 
the Netherlands and Germany, attracted arbitrations as an asset 
to their trade development and up to the time of World War I, 
American business men usually went to other capitals of the 
world to settle their disputes at a high cost and with considerable 
delays and not always under favorable conditions. 

In 1920, Americans started changing this pattern. The great 
state of New York enacted a progressive arbitration law which 
made arbitration agreements in commercial contracts to settle 
future disputes legally valid, enforceable and irrevocable. This 
put the greatest trading state in America on a par with European 
countries, particularly England, which had passed such a law in 
1885. In 1925, the Congress enacted a similar law for interstate 
commerce and foreign trade and put the United States on an 
equal basis for foreign trade arbitration. It was then possible 
for Americans to insist that arbitrations be more frequently held 
in their country as the law offers as good or even better legal 
guarantees of the enforcement of arbitration agreements and 
awards with the certainty that American courts would uphold 
them. 

But there was no national machinery and without this, the laws 


* President, American Arbitration Association. Address delivered before 
the World Trade Committee of the Rochester Chamber of Commerce, 
November 7, 1946. 
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were not generally made applicable. England had courts of arbi- 
tration and commodity exchanges that offered hearing rooms and 
procedures and administrative services. Countries like Germany 
and France provided facilities and services. But outside of a few 
chambers of commerce and trade associations, serving local com- 
munities or commodity groups, this country had nothing. By 
1926, however, American business and professional men set about 
remedying this defect. They flung across the country ten thou- 
sand men in fifteen hundred cities in a National Panel of Arbi- 
trators; they offered national Rules of Procedure, and they cre- 
ated a national organization under the name of the American 
Arbitration Association to administer these facilities. America 
was then ahead of other countries; for it had the only national 
arbitration organization separate and apart from other institu- 
tions with an integrated operating system covering every state 
and available to any party having commercial controversies. 

This was a high achievement in the field of commercial peace- 
making for Americans at home. But how about Americans trad- 
ing abroad? The Association, in 1933, tackled the problem first 
in the American Republics. Through the good offices and interest 
of the Pan American Union, an Inter-American System of Com- 
mercial Arbitration was established. The model for this System 
in policies, principle and machinery and procedure follow the 
American System. 

The Association then turned its attention to Canadian-Ameri- 
can trade relations. It succeeded in having established the 
Canadian-American Commercial Arbitration Commission, again 
upon the model of the American System. 

These three Systems today are so alike and so well coordinated 
that any business man interested in foreign trade, can obtain a 
settlement of his dispute in the Western Hemisphere from the 
Behring Straits to Terra del Fuego under practical identical 
rules, standards, administration and machinery. All he has to do 
is to call the headquarters of any one of these three Systems at 
9 Rockefeller Plaza, New York, and ask whichever one he prefers 
to help him settle his dispute. 

Since these Systems were started, more than 25,000 disputes 
have been amicably settled at a reasonable cost and with ex- 
pedition. 

This, so to speak, American-made Western Hemisphere Sys- 
tem proved so acceptable to American and foreign business men 
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that inquiries began to come in as to why it could not be used 
elsewhere. 

This American pattern is extended and operated on a joint 
commission basis—in the case of the inter-American it is multi- 
lateral; in the case of Canada it is bilateral. This means that 
while the Americans do not intend to establish American facili- 
ties in foreign countries since there are the nationals of these 
countries cooperating, the American guarantees of security and 
impartiality, speed and economy will prevail in other countries 
through the use of joint rules, standards and administrative 
services. 

At the present time, this Association is negotiating for arbi- 
tration bases in Honolulu, Manila and Shanghai, constituting a 
Pacific area zone of protection for American trade; and when 
some of the major differences with the Soviet Union are settled, 
the negotiations now pending with them will probably be upon 
a bilateral commission basis. 

But there were other organizations in the field of foreign trade 
arbitrations with whom the joint commission plan was not prac- 
tical. With these—the International Chamber of Commerce, the 
Manchester (England) Chamber of Commerce and the American 
Chamber of Commerce in London—there is a different arrange- 
ment. Here, by joint agreement, arbitrations in the United 
States are held under American Rules and arbitrations in coun- 
tries where these other organizations have facilities are arbi- 
trated under their Rules. Such arrangements are not made, how- 
ever, unless their Rules offer security and impartiality and other 
guarantees that prevail in the American System. 

But some American corporations trade all over the world. 
How about Turkey or India, or Iran, or South Africa and other 
areas where there are only local arbitration facilities intended 
for the use of nationals of the country? In these areas, pending 
more complete arrangements by joint commissions or other joint 
arrangements, the Rules of the American Arbitration Associa- 
tion may be administered by local organizations, so the American 
guarantees will prevail. 

Arbitration facilities and the services and administration are, 
therefore, available in practically every country through the 
initiative and by reason of some arrangement made by the As- 
sociation. And these arrangements are working. In the head- 
quarters today, cases are pending that involve Americans and 
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foreign parties in England, Turkey, India, South Africa, Aus- 
tralia, China and Greece. 

While far-seeing business and professional men—many law- 
yers among them—have built this Western Hemisphere System, 
the only way that American leadership and security in this field 
can be maintained is by American corporations, using arbitra- 
tion clauses and thereby strengthening the prestige and power 
of arbitration. And how is it used—by waiting until a dispute 
arises to destroy a good market in another country? No—that is 
futile. Only by using an arbitration clause in a contract, inserted 
when the contract is made when relations are happy and profits 
possible, can parties to these contracts be sure that an amicable 
settlement will result. 

This arbitration clause, of which there are several kinds 
adapted to different areas of trading, is a peculiar instrument. 
When you look at it, it is little more than a promise to arbitrate 
when a dispute arises. But it is far more; it is a cell of goodwill 
planted in the contract upon which the parties can draw to settle 
their dispute by themselves in time of strain. It is a face-saver, 
a friendship-saver and a market-saver as well as a contract-saver. 
But it is something even greater. A hundred clauses in Rochester 
contracts, another hundred in Buffalo, a hundred in Cleveland or 
Chicago and so on throughout the country, and pretty soon busi- 
ness men are building a fabric of international commercial peace 
that may be more durable than political agreements, because it is 
based continuously on contracts without which people cannot live 
or even be measurably happy. 

Arbitrations under this Western Hemisphere System and their 
collateral arrangements are very simple. You put an arbitration 
clause in a contract; it costs nothing to carry and you can forget 
about it unless or until a dispute arises. When it does, which is 
not frequent, a party calls the attention of the other party to the 
clause and says, “Let’s arbitrate.” Nine times out of ten the 
very suggestion leads to a settlement as you cannot sue under 
modern arbitration laws until you have tried arbitration. In the 
tenth instance, where the settlement may be beyond the powers 
of the parties, one party demands arbitration and files a copy 
with the Association and requests that it put its Rules into effect. 
It then sends the parties lists of impartial arbitrators drawn 
from its Panels, arranges the hearings, and all of the details. 
All a party has to do is to choose his arbitrator from the list, 
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assemble his witnesses or proofs or have his counsel do it, appear 
at the hearing and present his case. Should delays occur, the 
Rules contain ample provisions for overcoming them, for pre- 
venting bias, and for expediting the making of the award. The 
Association will take the risk of arranging a fair proceeding 
under its Rules, if contract-makers will take the risk of com- 
mitting their dispute to settlement under these Rules. 

So I ask you members of the World Trade Committee of this 
Chamber—and do not forget, chambers were pioneering in this 
field as early as 1789—to inquire into the use of arbitration 
clauses in your foreign trade contracts, to familiarize yourselves 
with how these systems work and to bring them to the attention 
of your corporation counsel who will not be happy trying to liti- 
gate in confused China, unsettled Australia, turbulent India or 
any country where the hazards of trade do not warrant heavy 
dispute costs and uncertainties as to the outcome under unstable 
laws and customs. 

By discussion and inquiry and use of clauses, business men can 
help to make America first in the field of commercial arbitration 
as it has become first in so many other areas of human endeavor 
and progress. And above all, do not be so eager for trade that 
you back down on using an American arbitration clause if the 
other party opposes it; for the unsettled dispute may eat up all 
your profits and you can assure your opponent of a fair and just 
settlement under the American system and laws. The Western 
Hemisphere Systems are something to be proud of, to study and 
to use. 





NEWS AND NOTES 


International Trade Organization. Discussions for a proposed In- 
ternational Trade Organization were recently held in London 
among representatives of nineteen governments. The Charter, 
as suggested by the U. S. Department of State,’ provides for arbi- 
tration inasmuch as one of the functions of the Organization is, 
“to consult with Members regarding disputes growing out of the 
provision of this Charter and to provide a mechanism for the 
settlement of such disputes,” Art. 50 (4), and “to make recom- 
mendations for international agreements ...on commercial 


1 Publication 2598, September 1946. 
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arbitration,” Art. 50(5). The Charter further provides for the 
establishment of a Commission on Commercial Policy, a Com- 
mission on Business Practices, and a Commodity Commission, 
which shall be responsible to the Executive Board consisting of 
fifteen members of the Organization. These Commissions, as pro- 
vided for in Art. 63, shall have, “such functions as the Executive 


Board may deem appropriate in connection with the settlement 
of disputes.” 


International Trade Tribunal. The creation of an International 
Trade Tribunal, with jurisdiction over trade disputes of na- 
tionals of different states as well as nations, has been proposed 
by the Committee on International Trade Regulation, Section of 
International and Comparative Law of the American Bar Associ- 
ation. Such an International Trade Tribunal would have juris- 
diction in legal disputes in matters arising under treaties or 
under customary law when those matters pertain to trade or 
commerce, and in its field would be coordinated with the World 
Court which the Charter makes “the principal judicial organ” 
of the United Nations. There was doubt in the House of Dele- 
gates of the American Bar Association as to the advisability of 
agitating for the creation of a further Court, and also a feeling 
that the existing World Court should in any event be kept as the 
tribunal of ultimate appeal. The House of Delegates referred the 
Resolution to the Section for further study. The Resolution re- 


printed in American Bar Association Journal, 1946, p. 486, reads 
as follows: 


“1, That the American Bar Association favors the establishment, by 
agreement among the members of The United Nations, of a 
permanent International Trade Tribunal with jurisdiction in all 
legal disputes, between nationals of different States and between 
States on behalf of their nationals, arising from violations of the 
rights of such nationals, with respect to: 


(a) The interpretation of provisions relating to international trade 
or commerce in any treaty, convention, or other agreement 
between States; 

(b) Any question of customary international law relating to inter- 
national trade or commerce; 

(c) The existence of any fact which, if established, would consti- 
tute a breach of an obligation relating to international trade 
or commerce under customary international law or the pro- 
visions of any treaty, convention, or other agreement between 
States.” 
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International Wool Problems. Conferences have recently been 
held in London between representatives of wool producing and 
consuming countries with the aim of avoiding as far as possible 
excessive price fluctuations and to securing expansion of world 
consumption of wool. The establishment of an International 
Wool Study Group was recommended which, “should maintain 
close liaison with existing organizations in the wool field.” In 
this regard, it may be of interest to note that U. S. Secretary of 
Agriculture was recently authorized, under sec. 10(e) (2) of the 
Wool Act of 1946, to, “effectuate agreements with wool associa- 
tions, wool exchanges, and other wool or mohair organizations, 
either domestic, foreign, or international, for the arbitration or 
settlement of disputes.” 


United States Associates, International Chamber of Commerce, 
Inc. This organization has authorized the appointment of a 
Committee on Commercial Arbitration, under the Chairmanship 
of James S. Carson. Said the First Annual Report (1946) p. 6: 
“The United States Associates committees at once began the 
preparation of the policies, which, after completion and approval, 
will be presented to the parallel committees of the International 
Chamber of Commerce. Thus, the American viewpoint will carry 
full weight in determining the final position of world business 
in world problems.” 


International Commercial Arbitration in Italy. The Italian Code 
of Civil Procedure of April 21, 1942, provides that in the event of 
one of the parties being Italian and resident in Italy, all arbi- 
trators must be Italian (art. 812), and that the award must be 
rendered in Italy (art. 824). Such provisions, however, are in- 
compatible with arbitration rules which require the designation 
of a neutral arbitrator not belonging to the nationality of either 
of the parties (Art. 12(1) of the Rules of Conciliation and Arbi- 
tration, International Chamber of Commerce; Rule 15, Com- 
mercial Arbitration Rules, American Arbitration Association) . 
The Italian National Committee of the International Chamber 
of Commerce drew the attention of the Italian Government to 
this situation. According to the information given to the Italian 
National Committee, the Italian Government is inclined to modify 
the Code as soon as circumstances will permit so as to abolish 
the obstacles to Italian participation in international commercial 
arbitration. 
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Foreign Governments Submit to Commercial Arbitration. Fre- 
quently foreign governments and their agencies adopt arbitra- 
tion provisions in contracts to be concluded with American firms. 
Thus, the Government of the Netherlands,”? the National Govern- 
ment of the Republic of China * and recently a shipping agency 
of the Norwegian Government submitted to arbitration (under 
the Rules of the American Arbitration Association) for the set- 
tlement of their disputes with American corporations. In this re- 
gard, a provision in the recent agreement on reciprocal commer- 
cial relations, concluded between the Soviet Union and France‘ 
is of interest, Art. 11 reading as follows: “All disputes relating 
to commercial transactions concluded between Soviet economic 
organizations and French natural or fictitious persons shall, with 
the reserve of an arbitration clause, be under the jurisdiction of 
the French courts if the transaction was concluded in France, 
and under the jurisdiction of the Soviet courts if it was concluded 
in the Union of Soviet Socialist Republics. However, the courts 
of the other country may, in either case, take cognizance of such 
disputes when jurisdiction has been expressly given to them by 
a specially accepted clause of the contract.” 


Soviet Union-Polish Trade Arbitration. A Trade Agreement 
signed in Moscow on July 7, 1945, between the Union of Socialist 
Soviet Republics and Poland, provides in Article X the following 
as to the settlement of disputes: 


“The contracting Parties assume the obligation to refer for imple- 
menting the decisions of arbitration organs in disputable cases arising 
out of commercial transactions entered into by their institutions or na- 
tionals provided the solution of the dispute by an appropriate arbitra- 
tion organ—created ad hoc or functioning permanently—was provided 
for in the transaction itself or in a separate agreement drawn up in the 
form required for the transaction. 

The implementing of the decision of an arbitration organ issued in 
the manner stated above may be desisted from in the following cases 
only: 


a) if the decision of the arbitration organ has not become valid as a 
final decision on the basis of the laws of that country in which it was 
issued; 





2 Government of Kingdom of the Netherlands v. American Armament 
Corp., 58 N.Y.S. 2d 300. 

8 Peter B. Payne, Inc. v. Nat. Government of the Republic of China; see 
The Arbitration Journal, p. 330. 

4 Translation in U. S. Dept. of State Bulletin vol. 15 (1946) p. 553. 
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b) if the decision of the arbitration organ obliges the parties to action 
inadmissible in accordance with the laws of that country in which the 
decision is to be implemented; 

c) if the decision of the arbitration organ is incompatible with the 
public order of that country in which it is to be implemented. 


The resolution concerning the implementing as well as the implement- 
ing of the decision of the arbitration organ itself shall be effected in 
accordance with the laws of that contracting Party which refers the 
decision for implementing.” 


In a further contract signed in Warsaw on February 2, 1946, 
between the Ministry of Navigation and Foreign Trade of Poland 
and the Foreign Trade Board of the Soviet Military Administra- 
tion in Germany, concerning mutual deliveries of commodities, it 
is provided in Article XI: 

“All disputes arising out of the present contract or in connection with 
it shall be subjected to the pronouncements of an arbitration commis- 


sion attached to the All-Soviet Chamber of Commerce in Moscow whose 
decision is final and obligatory for both Parties.” 


Finally, a more recent agreement, of April 12, 1946, concern- 
ing the exchange of goods between the two countries, provides 
in Art. V(g) that “all disputes which might arise out of the con- 
tracts concluded in accordance with Article IV of the present 
Agreement (contracts concluded between the appropriate Polish 
institutions and nationals on the one hand and Soviet foreign 
trade organizations on the other) shall be subject to the resolu- 
tions of a court of referees. The resolutions of the court of 
referees shall be final and binding to the Parties in the dispute.” 
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AMERICA AGAIN STRIVES FOR RECOGNITION OF 
DESIGN RIGHTS 


IRENE BLUNT * 


Cultivation of the arts and an appreciation of artistic achieve- 
ment are synonymous with peaceful pursuits. As 1946 wanes, a 
strong revival is indicated in the United States for the enact- 
ment of legislation that will give designers working in industry 
the protective recognition they have been seeking for many 
years. The recognition sought is the ability to register designs 
for commercial products under the protection of the Copyright 
Office. Appreciation of the American designer’s value in in- 
dustrial progress has come far in the last 20 or 30 years but 
not yet do the American laws offer the designer or the user of 
a design the property right that has been afforded for the past 
century and a half in most of the European countries, especially 
France, Germany and Great Britain. A resurgence of interest in 
giving American designers the same opportunity now enjoyed 
by American authors, musicians and artists working in media 
other than commercial products is indicated by the reintroduction 
during the 79th Congress of a bill for copyright registration of 
textile designs and the recent announcement by a group long 
identified with this movement that an organization for design 
and style protection would sponsor such legislation in the new 
Congress. At the same time, a representative woolen goods manu- 
facturer who was instrumental in having the bill introduced 
earlier in 1946 is working closely with the Register of Copyrights 
in the preparation of a revised bill that will follow along the 
general lines of those previously introduced—but never enacted— 
over a period of more than thirty years but which will meet many 
of the objections raised previously. While this new bill will apply 
exclusively to textiles, for simplicity’s sake, it will establish a 
new principle of property rights in this country and provide a 
basis of legal recognition of design ownership that has frequently 
been cited as a woeful lack in our jurisprudence by jurists who 
have had to rule on cases of alleged design piracy. 


* Secretary and Treasurer, The National Federation of Textiles, Inc. 
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Design in industrial products is not a long-time asset. The 
very existence of design as distinctive from functional qualities 
is an indication that the product is being given an artistic ap- 
pearance to appeal to the eye for the esthetic value. That value 
changes as the eye becomes accustomed to the design. Something 
different in appearance is of higher value. Therefore, legal pro- 
tection for a design should be simple, inexpensive and devoid of 
long delay in securing or enforcing protection. In France, from 
one to a hundred designs may be filed in a box registered in the 
name of the owner that is kept intact until there is occasion to 
file a complaint. All complaints of piracy are handled by the 
Tribunal of Commerce. In Great Britain, the individual designs 
are copyrighted by filing copies with the proper officials. In the 
case of textiles, the filing is done under the supervision of the 
Board of Trade and the filing done in the textile manufacturing 
center of Manchester. In Germany, the same type of filing system 
was used under the supervision of the Tribunal of Commerce or 
local Chamber of Commerce. But in all cases, the routine of filing 
a claim to a design is similar to the copyright procedure in the 
United States, applicable to almost all other forms of artistic 
creation except commercial designs. In the United States, a de- 
sign may be patented under a special procedure of the United 
States Patent Office but a patent is impliedly an invention—and 
designs, generally speaking, do not show invention. The patent 
procedure is more applicable to long term protection such as that 
for machinery construction and judgment as to conflicts is too 
frequently that of an engineer judging the differences between 
two different pieces of machinery or equipment, rather than the 
differences in effect on the eye of the average layman as he or 
she looks at the designs. For example, the Patent Office fre- 
quently patents two designs of geometric stripes that would be 
confusingly similar to the eye. On the other hand, applicants to 
the Patent Office have been refused a patent on the ground that 
their rose design conflicted with another rose design, even though 
in entirely different arrangement—on the ground that the same 
kind of rose was used in each. 

It has been long proposed that Congress enact a special type 
of legislation to permit the use of the Copyright Office for the 
registration of designs. Works of art and publication are now 
registerable. An artist’s drawing of a design is registerable as a 
work of art. But if that same design is applied to a commercial 
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or industrial product, the protection of the copyright is gone. 
The proposed legislation would carry registration one step 
farther—to the use of design in industry. This proposal is not 
based on untried theory. It has its counterpart in older countries 
where the use of design has been a well-established part of the 
commercial value of products. Great Britain, under the Patents 
and Designs Act of 1907, uses what is called a “copyright on 
registration.” It is open to any proprietor of a new or original 
design which covers the artist applying in his own behalf or 
the person for whom a design is executed by an artist or any 
person acquiring the right to reproduce a design. A definition 
as to the meaning of “design” as distinct from invention is 
given in the British law. It reads: 

“Design” means only the features of shape, configuration, pattern, or 
ornament applied to any article by any industrial process or means, 
whether manual, mechanical or chemical, separate or combined, which 
in the finished article appeal to and are judged solely by the eye; but 


does not include any mode or principle of construction, or anything 
which is in substance a mere mechanical device.” 


Design was at one time considered only as a problem of the 
textile industry, especially of the more luxurious types of textiles. 
Today, it appears in every type of consumer goods. Kitchen 
utensils, curtain rods, doorknobs, shower curtains and bathroom 
fixtures, to mention a few, all use design to attract the public eye. 
Textiles, however, because of their rapid style depreciation, make 
the most repeated use of design. It is the textile industry that 
has long advocated the copyright registration of designs in the 
United States. Originally, the manufacturers of silks and laces 
were in the vanguard. They found in the early years of the 
twentieth century an opposition to their ideas based on the mis- 
taken thought (and perhaps also indicating an inferiority com- 
plex on the part of the opposers) that new designs were the 
exclusive property of the luxury articles of life; that those with 
ordinary incomes could not expect to have new and original de- 
signs in their clothing, they must be content with copies of what 
their more extravagant brethren first introduced. When the 
various bills appeared in Congress, groups in opposition effec- 
tively persuaded the lawmakers that protection of designs would 
increase the cost of clothing and other articles so that the privi- 
leged few would be the only ones to enjoy colorful things. To 
demonstrate the fallacy of that reasoning, a group of silk manu- 
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facturers, in 1928, determined to put their theories into practice, 
even if it were only on a voluntary basis and would provide no 
more legal protection than they had. The Industrial Design 
Registration Bureau, in August, 1928, began the demonstration 
of copyright registration as advocated in legislation proposed in 
almost every session of Congress beginning with the 63rd Con- 
gress in 1914. The Bureau, operated as part of the silk manu- 
facturers’ trade association, The Silk Association of America, 
later the National Federation of Textiles, Inc., is still in opera- 
tion. During that period of nearly twenty years, the Bureau has 
registered over 230,000 designs for silk and rayon dress fabrics 
alone. The routine is based primarily on the principle of arbitra- 
tion—a decision by a disinterested observer. The design under 
consideration is compared with those previously filed. If, in the 
opinion of the disinterested observer, the designs can be dis- 
tinguished one from the other, the decision is given that the 
design is a novelty. Another use of arbitration in this procedure 
is the provision in the agreement signed by each applicant for 
registration which reads: 
Any claim or controversy of whatever nature arising out of or relat- 
ing to the registration of designs between registrants or applicants for 
registration, shall be settled by arbitration in accordance with the 


Arbitration Rules of The National Federation of Textiles, Inc., unless 
otherwise adjusted.* 


An informal type of arbitration is provided when a registrant 
disagrees with a decision of the Bureau staff as to the degree of 
similarity. In that event, the designs in question are submitted 
to a standing committee of five men in the industry for a final 
decision. 

Operation of the Bureau proved to many distributors of lower 
priced fabrics the advantages of having their own distinctive 
designs and of using those designs when they were new and dif- 
ferent, rather than waiting to copy the design of another dis- 
tributor after the newness had gone. As to cost, these dis- 
tributors learned that the difference—the cost of a sketch—was 
negligible when applied to the total yardage printed from a de- 
sign. New and original designs were the rule, not the exception, 
when World War II began. 


*The arbitration procedure of the Federation is a tribunal started in 
1898 for the settlement of commercial disputes in the silk industry. It now 
serves the synthetic and silk fabric industry. 
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In a war-time economy, the artistic and different are pushed to 
the background. Even in fabrics for clothing, there is little in- 
centive to making one fabric distinctive from another. Govern- 
ment regulations are designed to simplify production of con- 
sumer goods. In the United States, the War Production Board 
limited the use of copper rollers used for printing textile designs. 
Dyestuffs were more precious and used with greater caution. But 
most of all, the shortages in supply made unnecessary any special 
efforts to attract the consumer’s eye. Designs were used for years 
instead of weeks. The unusual was replaced by the ordinary. 
Little thought had to be given as to the esthetic value of the 
merchandise. Enough that it was available. 

Peacetime, however, brought to the fore again pride in author- 
ity of designs. Development of new surface treatments in wool- 
ens, new types of design and treatment in printed cottons and 
synthetics raised the old problem of whether it was worth-while 
to do all this work if it was impossible to have at least one or 
two years of exclusive rights to it. Long buried hopes of per- 
mitting copyright registration of designs through the Register 
of Copyrights in Washington came to the surface. A representa- 
tive woolen manufacturer conferred with other groups in the 
textile industry. The Patents Commissioner and Register of 
Copyrights were consulted as to whether they thought it feasible. 
Some of the groups that had been previously antagonistic were 
found to have a new outlook. If books, music and paintings could 
be copyrighted, why not industry’s works of art—designs? 
American designing has received new impetus in the past decade 
not only in textiles but in other fields. If properly recognized as 
part of the value and therefore the property right in the in- 
dustrial product, it will provide an incentive for greater recog- 
nition of the artist as well as of the manufacturer. Designs will 
attain a respect that has been long due. When this country enacts 
such legislation, it will mean that American industry can take its 
place alongside the artistic industries of other countries who have 
been held as pace-setters for the United States. 





NEWS AND NOTES 


Dramatists Guild Revises Basic Agreement. The Dramatists 
Guild is one of the divisions of the Authors’ League of America, 
Inc. The League was organized and exists for the protection and 
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furtherance of the professional work of its members, authors 
and composers writing plays for production on the legitimate 
stage. The Minimum Basic Agreement between the Dramatists 
Guild and the Theatrical Producing Managers which was recently 
revised, contains in Art. XI rules for arbitration. Proceedings 
are under the Commercial Rules of the American Arbitration 
Association, with some specific provisions adapted to special con- 
ditions as arbitration on cast or director, and on script. 


Disputes under Penicillin Contracts. A recent agreement be- 
tween the United States and Great Britain for the exchange of 
information on penicillin ' refers to forms for contracts between 
the U. S. Office of Scientific Research and Development and 
American contractors, which provide in Art. 6 with regard to 
controversies: “All disputes concerning questions of fact arising 
hereunder shall be decided by the Contracting Officer, and his de- 
cisions and findings thereon shall be binding on the Contractor.” 


The Journal of the American Judicature Society. Founded by 
Herbert Harley in 1913, the October number of that journal pays 
a deserved tribute to Mr. Harley for thirty years of service. 
Mr. Harley was a pioneer in arbitration and the Journal he 
founded has been its staunch supporter of arbitration under his 
direction. 


Arbitration of Medical Bills. Section 13(g) of the N. Y. Work- 
men’s Compensation Law was amended (Chapter 606 of the laws 
of 1946) to require that sums received for the arbitration of 
medical bills shall be paid to the state treasury, and the fees 
of the arbitrators shall be paid from the funds set up for ad- 
ministering the Workmen’s Compensation Law. 


Commercial Arbitration on the Increase. An increase of 31% in 
the number of commercial cases submitted over the number filed 
in the same period in 1945 marked the first eleven months of 
1946 in the commercial tribunals of the American Arbitration 
Association. Particularly notable was the number of cases in- 
volving foreign trade, which were submitted despite the severe 
handicaps encountered by that business due to various govern- 


1 Treaties and Other International Acts Series 1509. 
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mental restrictions and difficulties of foreign exchange in many 
countries. Among the disputes involved were Turkish tobacco, 
caustic soda for delivery in Mexico, lambskins from South Africa, 
hareskins from the Argentine, woolen goods for export to 
Europe, and delivery of machinery between an Illinois manu- 
facturer and a distributor in England. 

In the domestic field, a wide variety of commercial cases were 
submitted. Noteworthy was a case involving a patented alumi- 
num device for preparing and serving hot meals to personnel in 
office buildings and factories, which was being developed by an 
aircraft company as a peacetime product; also a dispute involv- 
ing the use of a patent for black light in the illumination of 
Christmas tree ornaments. Another case involved the right to 
the use of the name of the well-known radio character, “Henry 
Aldrich.” 

Industries in which few cases had been filed during the war 
period were once again appearing in the commercial tribunals. 
Notable among these were the clothing and woolen trades and 
the construction industry. 
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ARBITRATION IN LATIN-AMERICAN CHAMBERS OF 
COMMERCE 


DON JOSE ROVIRA ARMENGOL * 


In the Constitutions of the Chambers and Associations of Com- 
merce and Industry, as well as in the special laws that govern 
their operation, we find in Latin American that conciliation and 
arbitration occupy a most important place among the functions 
of these organizations and that in the pursuit of the objective of 
this amicable solution of conflicts that arise among their mem- 
bers, they provide a guarantee of efficiency that could scarcely 
be hoped for in the ordinary tribunals. In the majority of cases 
recourse to arbitration in these organizations is without limita- 
tion and open to non-members although the general rule is that 
its facilities shall apply principally to disputes that arise between 
their members (and especially in questions relating to the prac- 
tice of the profession or industry in which the organization is 
interested), or in those matters in which at least one of the in- 
terested parties belongs to the organization which is to act in the 
arbitration. 

Although legislation rarely provides in an express manner for 
these organizations to function as arbitrators,: the freedom of 
action which is permitted to them by existing laws on this subject 
permits them to act as such, and as a result, in almost all the 
statutes there is described more or less in detail the principles 
that are to be followed for the application of this procedure. 

The basis for this procedure is that one of the parties to the dis- 
pute evidences either by clauses in the very contract from which 
the dispute arises, or in a submission agreement signed at the 
time the dispute arose obligating the parties to submit the matter 


* Translated from a Report on “Organizacién y Funciones de las Asocia- 
ciones Americanas de Comercio y Produccion,” Inter-American Council of 
Commerce and Production (1946), p. 51. 

1 The criterion established by the law instituted by the Peruvian Chamber 
for Cotton Trade can be considered an exception since it makes arbitration 
obligatory, above all with reference to disputes which affect the interpreta- 
tion, execution or non-fulfillment of a contract. 
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to arbitration before one of these institutions. Some statutes of 
these organizations consider it a serious infraction of the duties 
and obligations of the members if they refuse to submit to arbi- 
tration a dispute of this character, or if they appeal the award 
rendered, or refuse to comply with it when rendered. Various 
sanctions are established for this purpose, among them expulsion 
of the member from the institution.? 

In conformity with the principles of procedural law which 
govern the subject matter, the submission agreement must de- 
termine the character and scope of the award leaving for the 
most part to the knowledge and understanding of the arbitrators 
the standards, both substantive and adjective, which are to be 
applied since it is exactly the personal rectitude of the arbitrators 
and their knowledge of the principles and practices which govern 
their profession or industry which governs the decision of the 
parties to submit the case to them for solution. 

In the various statutes and rules of procedure, there appear, 
nevertheless, regulations which differ as to the standards or rules 
which the arbitrators are to follow in discharging their duties 
varying from a complete absence of standards or rules to rules 
of procedure more or less detailed covering all the points in 
question of procedure. 

The Chamber itself or the Executive Council or the President 
may act as the arbitrator but it is customary that in each case 
there be designated a number of arbitrators from which the 
parties select the individuals that are to solve their disputes, or 
on the other hand the choice of these arbitrators may be made by 
the Executive Council of the Institute except for the right of the 
parties always to reject the arbitrators selected for proper and 
legal reasons; under some statutes, provision is made for the 
existence of a permanent arbitration tribunal. 

In general, the principle is observed that the procedure shall 
be as inexpensive as possible although this varies under the vari- 
ous different statutes governing administrative fees, for some 
undertake the arbitration gratis except for special courts while 


2 The statutes of the Chamber of Buenos Aires for Cotton Trade include 
among the duties that are imposed upon its affiliates, that of “recognizing 
the jurisdiction of the Chamber with regard to claims that are made against 
them,” agreeing to comply with the judgments that are made in proceedings 
to which they are a party; the failure to comply with these judgments would 
cause an affiliate to cease being a member. 
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others establish fixed schedules .of fees calculated on a categorical 
basis or in proportion to the amount of the claim.’ 

In general, it is provided that the award of the arbitrators can- 
not be appealed except in certain cases, before the Executive 
Council of the respective chamber, the parties under those cir- 
cumstances agreeing in the arbitration agreement not to bring 
the appeal before any other organization. Some statutes require 
that the organization only undertake the arbitration when the 
parties contract in their submission agreement not to appeal the 
award that is rendered; ‘* others leave to the parties the right to 
appeal, although this is rarely done in an express manner. 

The Ecuadorian decree of January 5, 1938, provides that 
Chambers of Commerce shall have jurisdiction over the claims 
that arise among Ecuadorian importers and foreign exporters or 
between foreign importers and Ecuadorian exporters, and the 
statutes of the Chamber of Commerce of Guayaquil, Ecuador 
provide that matters relating to agreements of an international 
character shall be governed by the statutes established by the 
Seventh International Conference of American States which 
created the Inter-American Commercial Arbitration Commission. 

As is logical, arbitration procedure is recommended also for 
the solution of claims which may arise between various industrial 
groups or entities which belong to various federations as well as 
when these claims arise between members of the same organi- 
zations. 


8In some statutes it is stated that before beginning the arbitration, each 
party must pay a certain amount to cover the costs of the arbitration. The 
Colombian law of the Chambers of Commerce—Law 28, 1931—gives as a 
precept that “the Chamber of Commerce will fix the administrative fees 
that the parties shall pay to the arbitrators and for the judicial recording,” 
and “that the amount of the fees and the expenses mentioned should be de- 
posited by the parties before the proceeding shall start.” 

4 When dealing with parties who are members of the association, the fail- 
ure to comply with the award may imply social sanctions, therefore, this 
provision becomes of interest especially when those who solicit the inter- 
vention of the arbitrators of the association are not members of the Associ- 
ation. In this direction, the statutes of the Mercantile Chamber of National 
Products, of the country (Uruguay) provides that the tribunals of arbitra- 
tion shall only intervene in questions involving parties who are not members 
of the association, when these parties “declare and agree previously in an 
arbitration agreement, in writing, that they will accept and comply with the 
award of the tribunal.” 
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NEWS AND NOTES 


American Chamber of Commerce of Sao Paulo, Brazil affirms 
its approval and support of commercial arbitration in foreign 
trade, stating in its Bulletin XXII (1946): “At times like the 
present, when so many factors, whether in the field of production 
or that of distribution, tend toward straining or disturbing our 
traditionally smooth foreign trade relations, this Chamber of 
Commerce takes great pride in confirming the very gratifying 
results so far obtained.” 


Connecticut Manufacturers Swing into Line. The International 
Division of the State Manufacturers Association and the Inter- 
American Development Commission of Connecticut are carrying 
the ball for arbitration in foreign trade contracts. At their meet- 
ing on October 11, 1946, they not only endorsed the principle but 
set in progress an active campaign to acquaint their membership 
with the advantages of arbitration under postwar conditions of 
trading. 


“Review of Export and Import Procedure” of which a revised 
edition was recently issued by the Guaranty Trust Company of 
New York, recommends the use of the Inter-American Com- 
mercial Arbitration Commission clause for contracts on import 
and export. Says the Guaranty Trust Company of New York: 
“This procedure of submitting differences to impartial arbitra- 
tion has contributed to the maintenance of good will between 
buyer and seller. The awards resulting from such arbitration are 
recognized by courts in this country and in many other countries. 
The rules and procedure for such arbitration are readily available 
by application to the Commission in New York.” 


Summary of Some Awards rendered under the Rules of the Inter- 
American Commercial Arbitration Commission: Loss of Weight 
of Cuban Sponges. Atmospheric conditions played a role in de- 
ciding an award over a weight deficiency in sponges in a dispute 
between Cuban and American business men. The sponges 
weighed in correctly in Havana, Cuba, but upon delivery were 
found to have lost a considerable amount of moisture due to 
evaporation. The arbitrators decided that the question of mois- 
ture commercially allowable in sponge shipments had never been 
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determined, and since the sponges were of correct weight when 
shipped, the buyer must take the loss. 


Change in Color of Plastics Allowed in Brazilian Dispute. A 
Brazilian importer discovered upon accepting receipt of some 
plastic products that the plastic was a darker shade than the 
sample he had received and that the compacts were not as finely 
finished as he had expected. The arbitrators decided that a slight 
commercial tolerance in plastics was to be expected, but that 
there was no cause for the product having rough edges. The im- 
porter was awarded a sum sufficient to have the edges properly 
smoothed. 


Reasonable Delay in Establishing Letter of Credit Not a Breach 
of Contract. An award was made in favor of a Missouri buyer 
who had contracted for the purchase of cocoa cakes from Argen- 
tina when the arbitrators decided that a government directive 
prohibiting the importation of the merchandise nullified the con- 
tract. The Brazilian exporter charged that a delay in establish- 
ing a letter of credit had given the directive time to go into effect 
before delivery could be made. The five day delay was counted 
by the arbitrators as the regular business time for establishing 
such a letter. 


Modernization of Brazilian Arbitration Law. The Association of 
Commerce of Rio de Janeiro and the Brazilian Development 
Commission have jointly prepared a bill to be presented to the 
forthcoming session of the Brazilian Congress. It provides for 
the enactment of a new arbitration statute which will recognize 
the principles set forth by the Seventh International Conference 
of American States held in 1933 in Montevideo. 
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ARBITRATION AT THE NEW YORK STATE TEACHERS 
COLLEGE AT BROCKPORT 


DONALD M. TOWER * 


As a result of several visits by administrative officers, faculty, 
and students of the College to the New York City Headquarters 
of the American Arbitration Association, both the faculty and 
student body determined that something definite should be done 
about education for arbitration. It was further decided that a 
college preparing future teachers should assume considerable 
responsibility for a constructive program of arbitration educa- 
tion, consisting of both theory and opportunities for practice. 
The following pages report what has been done to date at Brock- 
port. The aim is not to represent the eleven teachers colleges of 
New York State, but to depict what type of program has been 
reasonably successful in one of these colleges. 


CURRICULUM PROVISIONS 


The faculty of the college seriously considered the course of- 
ferings and found numerous instances where either incidental 
stressing of the importance of arbitration in human relationships 
could be made, or where actual units could be included. Such in- 
cidental treatment is included in eleven courses, and actual units 
are included in ten. While the social studies lend themselves 
particularly to this service, English, speech, and even industrial 
arts courses are also being effectively used. Perhaps the best 
units are found in courses such as sociology, labor relations, the 
family, contemporary civilization, and American History. 


EXTRA-CURRICULAR PROVISIONS 


Awakened interest in arbitration at Brockport came at the time 
when a committee of students and faculty was at work framing 
a constitution for the new Student-Faculty Association. For a 
number of years student affairs had been directed by an all- 


* President, State Teachers College, Brockport, N. Y. 
404 








~~ —— Dm -~* 


—Z As 














Arbitration at New York State Teachers College 405 





student council with faculty sponsors. It was decided that the 
College was really a cooperative organization on the part of both 
students and faculty, hence the governing body should represent 
both student and faculty interests and needs. The Council was, 
therefore, to be made up of three members each from faculty 
and the four classes, elected by constituents. Faculty would then 
have representation rather than sponsership or directive powers. 
The work of the Association was to be carried on by seven stand- 
ing committees, also elected by the students and faculty, and by 
special committees as needed, appointed by the President of the 
Association, an elected student. 

Accordingly a standing committee on arbitration was provided 
among the seven standing committees of the Association. This 
committee functions in two ways: First. To keep before the 
students and faculty the latest pertinent information concerning 
arbitration: Second. To act as a committee of arrangements for 
providing a Board of Arbitration in case of difficulty between 
individuals or groups of students or between students and faculty. 
For example, two groups of students desiring to use the stage or 
gymnasium at the same hour for rehearsals, team practices, or 
social events must arbitrate the situation. 

The standing arbitration committee prepared a list of arbiters 
made up of outstanding students, faculty members, and business 
and professional men of the community. In case of a needed 
hearing both parties to the dispute can select mutually agreeable 
arbiters from this list. 

Each year one assembly is devoted entirely to arbitration. One 
year a speaker on the subject was scheduled. A year ago the arbi- 
tration committee prepared a very interesting and instructive 
script and produced a well received demonstration of arbitration 
in action. 


EMPHASIS IN THE SCHOOL OF PRACTICE 


The college maintains a school of practice including grades 
kindergarten through eight, known as the Campus School. The 
critic-supervisors in this school studied the curriculum of the ele- 
mentary grades and found many opportunities to include both 
incidental and unit treatment of the subject. The eighth grade 
supervisor and one student teacher prepared a detailed list of 








406 The Arbitration Journal 





instances of the use of arbitration in American History from 
the period of exploration and colonization through the San Fran- 
cisco Conference. This list is used in teaching history in grades 
seven and eight and could well be adapted for use in high school 
or college. It is amply annotated and has an excellent bibliog- 
raphy. It has been duplicated for distribution by the New York 
office of the Association. - 

A report of the actual use of arbitration by the children of the 
Campus School during 1944-45 makes excellent reading. One 
amusing, yet effective, instance came about through a typical 
situation of a group of first grade boys annoying the girls of the 
grade on their way home from school. An impartial group of 
children from other grades heard the case and decided that the 
boys must remain in their seats for ten minutes after the girls 
were dismissed each night for an indefinite period. The boys 
accepted the decision and the difficulty ended—at least for the 
remainder of that year. 


CONCLUSION 


The question is often asked whether there is genuine need for 
arbitration procedure in a college. The answer is probably nega- 
tive. However, one of the commendable features of arbitration 
is that it eventually leads people to realize that the intelligent 
thing to do is to come to mutual agreement over difficulties in 
human relationships without resorting to litigation, force or 
war—or even formal arbitration. It is, therefore, a justifiable 
teaching technique. Moreover, if students are to “learn by do- 
ing,” the practice of arbitration is needed to implement the 
theory. 

Brockport lays no claim to originality in the foregoing activi- 
ties. We do believe, however, that we have found a few effective 
ways of instilling the idea and ideals of arbitration in the be- 
havior codes of children, students, and faculty. We further be- 
lieve that we are providing in some measure for practice as well 
as theory. Actual evaluation will have to come when this genera- 
tion of youngsters assumes full citizenship and positions of 
leadership. Meanwhile, we welcome critical comments and sug- 
gestions for improving and expanding our efforts. 
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NEWS AND NOTES 


Yale Law School Teaches Arbitration. A seminar in case presen- 
tation and negotiation in which a typical case is carried through 
the processes of negotiation, litigation and arbitration is open to 
advanced students at the Yale Law School this year. J. Noble 
Braden, Vice President of the American Arbitration Association, ° 
was invited on November 25 to tell the class how to present a case 
for arbitration. The class was divided into half “clients” and half 
“attorneys” for the session and Mr. Braden gave them a 1945 
case from AAA files to use in the arbitration. Prior to the arbi- 
tration he instructed them in arbitration practice, procedure and 
case presentation. Four members of the Law School Faculty, in- 
cluding Dean Wesley A. Sturges, participated in the discussion. 
The case selected was one involving a $4,000,000 dispute between 
a foreign purchasing agency and an American manufacturer 
and the “clients” acquainted the “attorneys” of the dispute and 
gave the “attorneys” a chance to study the matter and proceed 
with an arbitration. The case was preparation for a practice 
arbitration which the Yale students will hold later before arbi- 
trators appointed from AAA panels. 


Cornell Instructs in Labor-Management. Cornell University’s 
School of Industrial Relations is continuing its extension courses 
started at the Buffalo State Teachers College this fall. Com- 
mencing in January, these will include one on Labor-Management 
Arbitration given by John R. Loell, who is the Regional Manager 
of the American Arbitration Association at Buffalo. 


Discussion Groups Talk Arbitration. The Encampment for Citi- 
zenship and the Presbyterian Institute of Industrial Relations 
met at American Arbitration Association headquarters on several 
occasions in the last few months. They gave special attention to 
arbitration in labor-management, in commerce and in interna- 
tional foreign trade and intergovernmental relations. 


Educators Confer on Arbitration Courses for Teachers. New 
York State Directors of Teachers Education and Presidents from 
teachers colleges of four states met at the headquarters of the 
American Arbitration Association on December 8rd and 4th to 
discuss arbitration and its implications for teacher education. 
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The first day was devoted to a lecture on the Organizational 
Set-up, Work Methods and Progress of the United Nations by 
Martin Domke, International Vice President of the American 
Arbitration Association, followed by a visit to Lake Success to 
observe the work of the Commissions of the Security Council and 
of the General Assembly. The second day consisted of a con- 
ference under the chairmanship of Wesley A. Sturges, Dean, 
Yale University School of Law, during which they heard talks 
on arbitration by Hermann Cooper, Assistant Commissioner for 
Teacher Education, State of New York; Frances Kellor, First 
Vice President, American Arbitration Association; William J. 
Haggerty, President, State Teachers College, New Paltz, New 
York, and Donald M. Tower, President, State Teachers College, 
Brockport, New York. They closed the conference by attending a 
management-labor hearing of the Arbitration Tribunal. 


Illinois College of Law at Urbana to Institute First College 
Course on International Arbitration. Kenneth S. Carlston, whose 
recently published book “The Process of Arbitration” will be 
reviewed in the next issue of the Arbitration Journal, will intro- 
duce at the College of Law, University of Illinois, next year a 
» course in domestic and international arbitration. This is the first 
course in international arbitration—a definite step forward in 
teaching of international law. 
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THE ARBITRATION OF LABOR DISPUTES 
GEORGE W. TAYLOR * 


Labor leaders and management representatives generally ex- 
press the view that strikes and lockouts should be methods of 
last resort. They should be brought into play only in those rare 
and unusual cases where every reasonable effort to settle a labor 
dispute by peaceful means has been tried and has failed. If that 
sound principle could actually be effectuated, it is unlikely that 
“the labor problem” would long remain the most critical of all 
domestic issues. The sound general principle is far from being 
a working reality. It has not been translated into recognized and 
effective rules of the game which put strikes and lockouts in their 
proper place. Nor will economic pressures truly become last 
resort measures until labor and management work out a common 
understanding about the specific obligations which go with mak- 
ing “every reasonable effort to secure a settlement by peaceful 
means.” What negotiating steps should precede the stopping of 
production? What is the nature of the duty to agree? Is there 
any alternative to work stoppages when the parties can’t agree? 
To this last question, the present article is directed. 

Voluntary arbitration has contributed much in the quest for 
industrial peace, and it can be harnessed to perform even greater 
service. But the full use of the voluntary arbitration technique 
rests upon much more than giving labor and management an 
opportunity to accept the unrestricted and unguided judgment 
of an impartial third party. That might be sufficient in a case 
where the stakes are not very high. It is not a feasible procedure 
when issues of great moment must be resolved. 

A simple agreement to arbitrate can be construed fundamen- 
tally as a commitment to substitute the judgment of a third 
party for that of the disputants. That can also involve acceptance 
of the philosophy, the point-of-view, and even the prejudices of 
an outsider. Every now and then one hears of an arbitration 
decision which “gave more than the union demanded” or “con- 


* Professor of Industry, University of Pennsylvania and former Chair- 
man of the War Labor Board. 
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siderably less than the company offered in negotiations.” Such 
risks in the use of what may be termed unrestricted or open-end 
arbitration have made the test of economic strength appear 
preferable to letting an impartial person decide the issues es- 
pecially when the terms of new agreements are involved. Many 
industrial relations experts have gone so far as to conclude that 
arbitration is not adapted to and should not be used in settling 
disputes over the terms of future labor agreements. Yet in this 
very area the need to develop methods for the peaceful settle- 
ments is most urgent. 

Are there any conditions which facilitate the use of voluntary 
arbitration in settling issues over the terms of future agree- 
ments? The center of interest is in the possibility of providing 
limitations upon the discretion of an arbitrator and of furnishing 
guides for his use in deciding a case. If the parties can’t settle a 
problem directly, they might nevertheless be able to agree upon 
the criteria which should determine its solution in arbitration. 
Embodiment of such criteria in a voluntary stipulation to arbi- 
trate controls the decision of the third party to the extent of bas- 
ing it upon factors which the parties themselves have selected as 
compelling factors. It is entirely possible that the encouragement 
of progress in using restricted voluntary arbitration is the great 
undeveloped field of labor relations. 

If this is so, the agreement to arbitrate must be considered as 
a highly important industrial relations document which has yet 
to receive the analysis and attention which is necessary for the 
full utilization of the arbitration process in resolving disputes 
over contract terms. This situation was clearly perceived by the 
participants in the Labor-Management Conference of 1945. They 
pointed out that in collective bargaining over the terms of agree- 
ments, “before voluntary arbitration is agreed upon as a means 
of settling unsettled issues, the parties themselves should agree 
on the precise issues, the terms of submission, and the principles 
or factors by which the arbitrator shall be governed.” The re- 
tention by the parties of control over the criteria for resolving 
the disputes between them was deemed necessary to insure that 
voluntary arbitration will be an adjunct to and not a substitute 
for collective bargaining. The recommendation of the Labor- 
Management Conference, and it was unanimous, does point the 
way to a greater use of arbitration. 
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It may well be that collective bargaining for a new agreement 
will ultimately be conceived as involving two separate operations 
if there is a desire fully to use every reasonable step to secure 
peaceful settlements. A failure directly to resolve the issues in 
dispute might be followed by a negotiating session devoted to the 
consummation of a mutually acceptable stipulation to arbitrate. 
The “realist” invariably urges at this point that the suggested 
step is utterly useless. If the parties could agree upon criteria 
to guide an arbitrator they could agree usually to settle directly. 
This very characteristic gives the effort to agree upon a stipula- 
tion to arbitrate an extraordinary value. It tends to narrow dif- 
ferences. It has great potentialities as a means of eliminating 
differences altogether and has the further advantage of empha- 
sizing the mechanism which can be used to make an indicated 
decision even though the parties cannot directly agree to it. Many 
a work stoppage has occurred not because of a wide difference 
between the parties but because one of them could not of his own 
volition recede from a position irrevocably taken. 

The specification of agreed upon points of reference which 
limit the discretion of the arbitrator and the risks of the parties 
is the key to the full utilization of voluntary arbitration as a 
constructive force for industrial peace. The outstanding develop- 
ments in the use of the arbitration method over the past ten years 
bear out this observation. And it is to be noted that outstanding 
progress in this direction has been made especially in resolving 
the representation dispute and the dispute over the application 
of agreement terms. 

For many years, the union recognition question and the closely 
related organization strike underlay most of the industrial strife. 
The representation question was generally classified as non-ar- 
bitrable because a determination would depend upon the phi- 
losophy of the person who might be called upon to decide the issue. 
It was believed that no objective criteria or no point of reference 
could be developed to resolve it. But a workable criterion was 
discovered. The workers themselves could decide by majority 
vote in a secret election whether or not they desired to be repre- 
sented by a particular union. A substitute for the work stoppage 
could then be developed. The industrial election can properly be 
viewed as an adaptation of the arbitration principle for the peace- 
ful settlement of labor disputes. The widespread voluntary use 
of the industrial election to settle labor disputes over representa- 
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tion stands out as one of the great accomplishments in the search 
for peaceful methods for settling labor disputes. 

Rapid strides have also been made in recent years in eliminat- 
ing work stoppages as an incident to settling labor disputes over 
the administration and application of the terms of existing labor 
agreements. The answer was found in the development of an 
arbitration procedure which limited the jurisdiction and power 
of the third party. A great impetus in the use of arbitration to 
settle grievances was given during World War II. The members 
of the tripartite National War Labor Board were unanimous in 
their conviction that every grievance procedure should include a 
“terminal point” so that no grievances would go unresolved and 
thus constitute a threat to continuous operations. The Board 
called upon labor and management to provide for impartial chair- 
men or impartial umpires to decide issues arising under labor 
agreements. This policy did no more than recognize what had 
previously become sound practice under well established collec- 
tive bargaining relationships, but it nevertheless accentuated the 
adoption of a sound and proven procedure. The widespread use 
of a terminal point to the grievance procedure has been possible 
only with the growth of a general understanding about the in- 
herent limitations upon the actions of the chairman or umpire. 
It is now recognized that, as a standard practice, the impartial 
chairman or umpire “should have no power to add to, subtract 
from, change or modify any provision of the agreement. He 
should be authorized only to interpret the existing barriers of 
the agreement and apply them to the specific facts of the griev- 
ance or dispute.” The quotation is taken from a unanimous 
recommendation of the Labor-Management Conference of 1945. 

A great emphasis has been placed in this article upon the need 
for developing arbitration by limiting the power of the arbitrator 
and consequently the risks to the party. Yet, the most extensive 
use of arbitration in the United States to settle labor disputes 
occurred during World War II without such safeguards. 

During the war emergency, the National War Labor Board 
finally determined more than 20,000 labor dispute cases. Most of 
them were over the terms of labor agreements, rather than over 
the application of the terms of existing contracts, and the parties 
to the case seldom provided any points-of-reference. The direc- 
tive orders of the Board were issued primarily under the author- 
ity derived under the Labor-Management Agreement of De- 
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cember, 1941. This was a far reaching voluntary arbitration 
agreement primarily covering future disputes. Labor and man- 
agement agreed that all labor disputes arising during the war 
were to be finally settled by decision of a tripartite board. 

Open-end or unrestricted arbitration was agreed to since no 
guide posts or points-of-reference for deciding cases were agreed 
upon. It might have been theoretically possible for labor and 
management to work out mutually acceptable rules for deciding 
all the varied disputes which could be anticipated for the future. 
It was quite impossible, however, from any practical standpoint. 
The determination of immediate disputes simply could not be 
held in abeyance for many months while criteria for the settle- 
ment of all disputes were being worked out. Nor was the experi- 
ence and wisdom available to plan so minutely for the future. 

The work of the National War Labor Board constitutes, there- 
fore, an extensive experience with the use of voluntary arbitra- 
tion in the absence of prior agreement upon the criteria to govern 
the final determinations. The tripartite composition of the Board 
was in reality a substitute for the lack of guiding principles and 
points-of-reference. From another point-of-view, the tripartite 
composition constituted a substantial assurance that voluntarism 
would be the basis of disputes settlement in wartime. Criteria 
for deciding issues had to be developed on a case-by-case basis 
after the dispute was submitted to arbitration. Not only did 
representatives of the parties participate with public members 
of the Board in working out such criteria, but they possessed the 
right to withdraw from the Board and thus force a change of 
policy. The continued existence of the tripartite arbitration 
board was an evidence of the acquiescence, if not the approval, 
of labor and management in the criteria used in determining 
cases even though they were developed after the submission to 
arbitration and not before. 

The record of the National War Labor Board throws a con- 
siderable light upon the usefulness of the tripartite board in 
arbitrating labor disputes under emergency conditions when the 
parties to the dispute are unable to agree upon criteria for de- 
ciding the issues in dispute. This is not to imply an inherent lack 
of usefulness of the tripartite board where the stipulation to 
arbitrate sets forth criteria to guide a decision. There are marked 
advantages in using the non-partisan board, however, where re- 
sort is to restricted arbitration. Serving on a tripartite board 
3 
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which is required to come to a decision by a majority vote, the 
impartial representative may be faced with the necessity of going 
along with the extreme and unworkable position adamantly held 
by one side or the other if he is unable to convince either party 
to join with him in voting for in-between solution which takes 
the necessities of both parties into account. 

Tremendous strides have been taken, then, in developing volun- 
tary arbitration as a peaceful method for settling labor disputes. 
The outstanding progress has been in the widespread use of the 
industrial election to settle representation issues and in the desig- 
nation of a terminal point in the grievance procedure at which 
disputes over the administration and application of the terms of 
existing agreements will be finally resolved. The center of in- 
terest now shifts to the labor dispute over the terms of a future 
agreement. Can voluntary arbitration be more extensively used 
in this area? There is no doubt that it can be and will be if labor 
and management take seriously their obligation to resort to 
strikes and lockouts only after making every reasonable effort 
to settle their disputes by peaceful means. The full utilization 
of this kind of voluntary arbitration depends, in large measure, 
upon the ability and the willingness of labor and management 
to give concentrated and intelligent attention to the stipulation 
to arbitrate as an important labor relations document. The chal- 
lenge is so to develop that instrument that arbitration proceed- 
ings can be undertaken with a minimum of risk to both parties and 
retention in their hands of control over the process. Voluntary 
arbitration does offer a way to minimize loss of employment and 
interruptions of production, and its possibilities need full ex- 
ploration in the quest for industrial peace. 








PROGRAM AND POLICIES OF THE U. S. 
CONCILIATION SERVICE 


DAVID A. MORSE.* 


If one can judge by the many public statements of interested 
groups and individuals, there is a growing tendency to stress the 
human angle in industrial relations. This is certainly a most wel- 
come sign, for it is no exaggeration to say that good human rela- 
tions and good labor relations are inseparable. Without patience, 
tolerance and understanding on both sides collective bargaining 
is difficult, if not impossible. 

That basic concept has guided the work of the United States 
Conciliation Service since this agency was set up in the Depart- 
ment of Labor back in 1933. The act creating the Department 
provided in part: 

“The Secretary of Labor shall have power to act as mediator and 


appoint Commissioners of Conciliation whenever in his judgment the 
interests of industrial peace may require it to be done.” 


In fulfillment of its responsibilities under the Act, the Con- 
ciliation Service has expanded with the growth of industrialism 
and the labor movement. The number of cases handled by the 
Service has increased from 64 in 1913 to 16,378 in the ten and 
one-half months from V-J Day through June 30, 1946. The latter 
total included 2,865 work stoppages, 4,794 threatened strikes 
and 6,475 other controversies. Arbitrations, technical services 
and related situations made up the balance of the case load. 

These overall figures are impressive, but they do not tell the 
full story. Closer analysis shows, for example, that commis- 
sioners have been remarkably successful in averting threatened 
strikes and in bringing settlements before a walkout was im- 
pending. In recent months they were able to settle 85 per cent 
of the threatened strikes with no break in production and about 
the same percentage of the disputes which were handled while 
still in the controversy stage. 

It is important to remember that these results were attained 
through voluntary methods. They underline the fact that con- 
ciliation of labor disputes is essentially a continuation of the 
collective bargaining process, carried on with the impartial help 
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of an experienced mediator. Thus it is a prime function of the 
Conciliation Service to provide Commissioners who are ex- 
perienced in the field of industrial relations and to make them 
available when and where they are needed. Since the Commis- 
sioners’ sole function is to assist the parties in reaching a settle- 
ment through free collective bargaining, it is a general policy of 
the Conciliation Service to stay out of any situation where nego- 
tiations are proceeding smoothly. By the same token, Commis- 
sioners neither arbitrate nor render any type of decision in a 
disputed issue. 

The field work of the Conciliation Service is carried on by 
some Commissioners attached to seven regional offices, each with 
its own regional director. This system of decentralization facili- 
tates the handling of cases and brings more intimate contact with 
regional and local problems. It is being carried further with the 
recent establishment of branch offices at Cincinnati and Detroit, 
under the Cleveland Region, and at Philadelphia under the New 
York region. 

When he has been assigned to a case the Commissioner com- 
municates with the party making the request in order to learn 
the general nature of the dispute. He then contacts the other 
party in the dispute. During these preliminary meetings, ar- 
rangements are made for a joint conference where both sides 
can present their views and explore the issues fully with the 
Commissioner presiding as a friendly, impartial “moderator.” 

Usually the Conciliator needs to be more than a moderator. 
This necessity arises, not for lack of meetings or argument, but 
because there are disagreements over economic conclusions and 
because personal emotions have interfered with sensible judg- 
ments. Thus the Conciliator also has to guide the parties back 
to relative objectivity in searching for a solution. And he has to 
help the parties reach an agreement which reflects the relative 
weights of the economic facts and the interests of the parties. 

Commissioners are able to fill their dual role by combining real 
human insight with a body of expert knowledge. They have no 
magic formula for industrial peace, but they are equipped to 
conduct negotiations along constructive lines, to ask questions 
which will clarify certain points and to make informal sugges- 
tions that pave the way to a workable settlement. 

The scope and diversity of labor-management relations today 
explain the major emphasis that the Conciliation Service now 
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places on providing every Commissioner with the necessary back- 
ground of up-to-the minute knowledge concerning developments 
in this complex field. 

Such a program involves close, sustained contact with repre- 
sentative groups of employees. Today there are some 50,000 col- 
lective bargaining agreements in force in this country—contracts 
which touch the lives of 14 million workers and affect the profits 
and procedures of industry. Moreover, there is an increasing 
tendency to broaden the scope of these agreements in order to 
bring additional subjects within the framework of collective 
bargaining. 

These developments are reflected in recent steps taken by the 
Conciliation Service. A Labor-Management Advisory Committee 
meets periodically to assist the Service in the formulation of vari- 
ous policies and practices. For example, new policies regarding 
arbitration were put into effect with the concurrence of this com- 
mittee. Similarly, the Technical Division of the Conciliation 
Service has been strengthened. 

While it is true that conciliation offers the first and most direct 
approach to the settlement of disputes between labor and manage- 
ment, this is not the only method used by the Conciliation Service 
—the Arbitration Division and the Technical Services Division 
are important adjuncts. 

Additional aids are provided the parties in order to strengthen 
and perfect their own use of free collective bargaining. One of 
these additional aids is furnished by the Arbitration Division of 
the Service. The President’s Labor Management Committee 
urged that collective bargaining agreements include arbitration 
as the terminal point in grievance procedures. The Service is 
finding that the inclusion of such clauses is increasing. A recent 
Bureau of Labor Statistics study indicates that some 60% of the 
contracts which provide an arbitration climax to the grievance 
procedure name the U. S. Conciliation Service as the appointing 
agency. 

Less frequently, but on important occasions, the parties seek 
to preserve the basic approach of collective bargaining by a 
voluntary decision to arbitrate specified contract terms. Under 
such circumstances, when called upon by the parties, the Con- 
ciliation Service provides a panel of names from which the parties 
select the arbitrator. 
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The list from which these names are drawn has been cleared 
by labor and management members sitting on regional advisory 
committees. 

Permissible fees charged by Service-appointed arbitrators 
range from $50 or less to a maximum of $100 for each day of 
service performed in the case, plus actual expenses for travel. 
The maximum fee may be charged only in cases of great com- 
plexity—and when the proceedings extend over a considerable 
number of days, it is expected that the daily charge will be 
progressively reduced. 

Acting on the recommendation of the Labor-Management Ad- 
visory Committee, the Service has set up Regional Advisory Com- 
mittees in each of the seven Conciliation Regions. Each com- 
mittee consists of an impartial chairman, appointed by the 
Director of the Conciliation Service, and eight other members, 
two of whom have been selected by each of the following: Ameri- 
can Federation of Labor, Congress of Industrial Organizations, 
National Association of Manufacturers and the United States 
Chamber of Commerce. 

As its name implies, the Technical Service Division is essen- 
tially an engineering service. Its staff of analysts and industrial 
engineers give advice and undertake studies relating to wage 
incentives and job analysis upon the joint request of both parties 
—the company and the union. The factual presentation of 
disputed points is submitted to the parties for their use in 
further bargaining. Not infrequently after such engineering 
analyses have been submitted and commented on by the parties 
they are used by arbitrators in making awards. It is not the 
usual practice of the Division to make recommendations based 
upon findings. And the installation of incentive plans or job 
evaluation systems is not part of its functions. 

This review of conciliation procedures and policies should 
mention one other valuable aid to free collective bargaining—the 
use of Fact Finding Boards. In serious disputes that involve es- 
sential public utilities or industries basically affecting the na- 
tional interest, these Boards may serve a dual purpose. They 
can provide a factual basis upon which the disputes may be 
settled and offer a means whereby the public may be kept in- 
formed of the real issues. Witness the fact that in nine out of 
eleven cases where such Boards were appointed, settlements were 
worked out on the basis of the fact-finding reports. 
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Collective bargaining has become an integral part of our in- 
dustrial structure because it is the most democratic and flexible 
way of drawing an acceptable and workable contract between 
management and labor. Too often in the past the terms of these 
contracts have been fixed by raw economic force or the blind play 
of circumstance. 

Voluntary arbitration, engineering fact-finding as a technical 
service, public fact-finding by an occasional national ad hoc 
Board, will be used to supplement conciliation and forward the 
process of free collective bargaining. That is the program of the 
Conciliation Service—it is also the program of democracy. 











REPORTING OF LABOR ARBITRATION: 
PRO AND CON 


For Fu.Lt REporTING 
JOHN W. TAYLOR * 


The reporting of labor arbitration is an important aspect of 
the evolution from privacy to openness in the conduct of labor- 
management relations. It also represents a necessary means of 
making widely useful one of the most hopeful factors in lessen- 
ing the economic and social cost of industrial disputes. 

Considered in retrospect, the days of the hush-hush period in 
labor-management relations were numbered when the Wagner 
Act was adopted. The subsequent hearings and decisions of the 
National Labor Relations Board laid bare for all to see many 
thousands of labor disputes of a type which had previously been 
considered private—that is, disputes relating to union activities. 

The impetus which the Act gave to collective bargaining soon 
brought into the open the details of plant rules and their ad- 
ministration. These conditions of employment became com- 
ponents of written contracts with unions. They could no longer 
be kept confidential, as they had been since the beginning of the 
industrial revolution, and knowledge of them inevitably spread 
to other unions and to other employers. 

Wartime experience brought about the greatest advance of all 
in the pooling of every kind of information on the day-to-day 
conduct of labor relations. The authority of the War Labor 
Board extended to the settlement of all kinds of labor-manage- 
ment disputes without limitation as to effect on interstate com- 
merce. Wage discussions, which had resisted publicity longest, 
were staged as in a fish bow] in the proceedings before the Board. 
The determination of going wage rates completed the process. 

In effect, the decisions of the War Labor Board in dispute cases 
were arbitration awards rendered, not according to voluntary 
submissions, but under compulsion from the government. But 
regardless of this difference, the Board may be considered the 
prime publicity agent for labor arbitration. 

War Labor Board awards were typically decisions on what 
should go into contracts—a type of decision sometimes referred 
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to as arbitration of interests as opposed to the arbitration of 
rights created by the contracts. But the Board also required in- 
sertion into contracts of clauses which called for arbitration of 
future disputes over the rights conferred by the contracts. This 
was the Board’s standard specific against strikes over such dis- 
putes. In this way the foundation was laid for the well-nigh uni- 
versal practice today of having grievances referable in the final 
step to arbitration. 

It should be noted that the evolution of labor arbitration differs 
markedly from the evolution of commercial arbitration, which 
grew up as an alternative to private litigation. Labor arbitra- 
tion stems from the desire to avoid strikes, which from their 
nature affect the public interest. Accordingly, the secrecy which 
properly surrounds commercial arbitration has no place in re- 
spect to labor arbitration. On the contrary, publicity of labor 
arbitration awards can, if properly handled, be of the greatest 
service both in the early settlement of disputes that might other- 
wise go to arbitration and in facilitating sound judgment in the 
awards when resort is made to arbitration. 

A knowledge of arbitration awards can be useful to employers 
and unions and also to arbitrators, but the uses differ in char- 
acter. Those employers and unions which have a long experience 
of contractual relations under which disputes over the meaning 
of the contracts are decided by arbitration recognize the awards 
as substantive rules governing their relationships. The awards 
are in effect made part of the contract. Union stewards and 
management representatives are customarily required to be 
familiar with them as yardsticks for the adjustment of new 
grievances. When it is agreed that a particular award applies 
to a new grievance, the grievance is automatically settled upon 
the basis of the earlier award. 

Much of this value can be obtained from awards construing 
contracts other than the one under which the parties are operat- 
ing. For example: Company A is faced with a grievance similar 
to one which arose in Company B and which went to arbitration. 
The contract clause interpreted is similar to one in Company A’s 
contract. Company A and the union study the award. If they 
agree that the case was fairly decided, there is a strong reason 
for accepting a like settlement instead of incurring the cost of a 
new arbitration of their own. 
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But if they prefer to arbitrate, one party at least has a ready- 
made argument to support his case. The other party may find a 
contrary precedent. Both may profit from the way in which the 
issue was formulated for the arbitrator. Few litigants would 
neglect such aid in their efforts to win a favorable decision. 

Negotiators of new contracts will find in the content of awards 
many useful hints on avoiding pitfalls in the language of agree- 
ments. Many negotiators study them for this purpose, arming 
themselves beforehand with a knowledge of how specific phrases 
have been interpreted by arbitrators as applied to specific 
situations. 

Although it is frequently said that precedents have no place in 
arbitration, few arbitrators would object to obtaining hints in 
deciding a doubtful issue from other awards which appeared to 
be thoughtfully and fairly reasoned. Without the reporting of 
awards, such assistance would be unavailable. 

The opinion of a well-known arbitrator, expressed to the 
writer, to the effect that it makes for better awards if the parties 
submit well-stated reasons for their contentions rather than rely- 
ing on the arbitrator to devise his own reasoning is undoubtedly 
shared by other referees. A study of prior awards on closely 
related issues by the parties or their attorneys suggests itself as 
the only generally practicable way in which this objective may 
be achieved. 

Finally, the knowledge on the part of an arbitrator that his 
award will probably be widely read and studied operates as an 
inducement to make the award understandable by those who are 
not parties but for whom it may be useful. Many will testify that 
such discipline helps the arbitrator to clarify the issues in his 
own mind. 

As a means of securing these advantages, the reporting of 
labor arbitration should conform to the following standards as 
a minimum: 

1. The full text of the decision should be given, including the 
names of the parties, appearances of counsel, names of the arbi- 
trators and manner of their choosing, and the date of the award. 

The value of printing the full text depends, of course, on how 
fully the circumstances of the dispute and the reasons for the 
award are set forth. It is not unreasonable to expect of an arbi- 
tration that it should be presented as understandably as are the 
better decisions of the courts. This means that the reader should 
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have set forth for him a statement of how the proceeding arose, 
the wording of the submission and of any agreements being 
construed, a summary of the contentions of the parties and of 
the evidence adduced, the reasoning of the arbitrator, and the 
award itself. 

2. The rulings should be summarized accurately, showing con- 
cisely the agreement construed, the circumstances limiting the 
rule, and the reason for the rule. 

3. Rulings themselves should be codified so that interested per- 
sons may readily locate rules laid down on any particular topic. 

While there are other desiderata, such as listing arbitrators 
with a notation of their awards which have been reported, the 
above are the minimum essentials if labor arbitration is to fulfill 
the role which appears to be marked out for it. 





THEODORE KHEEL * 


The answer to the question, “Should arbitration awards be 
published? ” depends directly upon the answer to this question: 
“Is arbitration a sound method for the settlement of labor dis- 
putes?” If the latter question is answered “Yes,” then the 
answer to the former must be: “Yes! Publish arbitration 
awards!” 

Take a simple analogy. Suppose a doctor in a small town dis- 
covers a positive cure for colds. It works every time. This doc- 
tor, however, does not patent and sell the remedy; he does not 
tell his patients that it always works; he writes no learned 
article for the medical journals. He merely continues to pre- 
scribe the remedy for his patients with colds. The result is 
apparent. It takes decades for knowledge of the remedy to spread 
over the country ; indeed, it may never escape the confines of that 
small town. 

The same is true of arbitration awards. Unless they are readily 
available for labor and management to turn to in solving day-to- 
day labor problems, the knowledge and use of arbitration cannot 
spread. 

Every reader of the Arbitration Journal, I am sure, is con- 
vinced that arbitration is an effective and socially desirable 
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method of settling labor disputes. He is convinced that from the 
work of labor arbitrators will grow the one and only sure method 
of bringing about agreement between management and labor. He 
is convinced that arbitration will bring a labor peace built, not 
on an ever-increasing body of law, but on common sense. 

No person who believes in arbitration should be content to let 
this socially desirable method of settling labor disputes sell itself 
to the country by semi-secret methods. Arbitration must be 
shown to the public. How? Very simply. It must be brought to 
the attention of the public through the. publication of the in- 
dividual award itself—the one thing that is proving the effective- 
ness of arbitration. 

No one should lose sight of this fact: Nobody, be he business- 
man, labor leader, or common workman, is compelled to use arbi- 
tration in settling a dispute. Arbitration is voluntary; most 
thinking labor experts want it to stay that way. Thus, arbitra- 
tion will be used by labor and management only if they are con- 
vinced that it is the best answer. And they cannot be convinced 
without knowledge. 

Any person who believes that arbitration awards should not 
be published is implying, perhaps unconsciously, that there is 
something fundamentally wrong with arbitration, or with the 
awards themselves. For what other reason should there be 
secrecy ? 

To some people, the thought that arbitration awards will be 
considered judicial precedent, like a court decision, is disturbing. 
Practically, such a development is unlikely. Labor and manage- 
ment will turn to the awards merely to find out how an experi- 
enced man has solved a similar problem. They use the experience, 
not the result. 

Labor arbitrators are building up a tremendous mass of hard, 
practical experience in the field of labor relations. There is no 
other source in the United States from which this experience can 
be obtained. The welfare of the country demands that these ex- 
pressions of experience be made available to labor and manage- 
ment. 

While everyone believes in and wants labor peace, readers of this 
Journal believe that arbitration is the best way to attain it. The 
way to convince others is to let them see that it works. Publish 
the awards; their light is too important to hide under an in- 
consequential bushel. 
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SOME OBSTACLES TO REPORTING LABOR 
ARBITRATION 


AARON LEVENSTEIN * 


The great virtue of arbitration—particularly in labor disputes 
—is that it eliminates the drawbacks of formalized judicial pro- 
cedure, releases simple human relations from the “iron maiden” 
of precedent, and creates the kind of atmosphere in which a 
genuine give-and-take can occur. Without the latter, without an 
arbiter who can use his vantage-point of impartiality to decide 
the issues, the conflict between labor and management may spend 
itself only in avenues of violence. Tribunals bound by precedent 
and legalism cannot find the answer. 

It is important to emphasize, at the outset, the distinction be- 
tween the judicial determination and the arbitrator’s award in 
a labor dispute. Arthur S. Meyer of the New York State Media- 
tion Board has pointed out that the arbitrator’s award must fall 
within the “area of expectancy” of the parties if it is to be 
successful in stabilizing labor relations. 

This striking phrase is significant. A judicial decision is not 
concerned with the attitudes of the parties, either before or after 
the decision. The labor arbitrator, on the other hand, is not a 
blind-folded holder of the scales, weighing the merits of past 
conduct. His is a more important function: he is passing judg- 
ment on the future, he is a third party welcomed into the con- 
troversy for the purpose of shaping future conduct. Rights and 
wrongs are subsidiary to the more serious problem of finding a 
modus vivendi for tomorrow’s conduct. His decision—no matter 
how small the issue—is less a verdict on the past and more a 
program for living together in relation to the future. 

If I am right in this analysis of the nature of labor arbitration, 
then the function and purpose of reporting awards is different 
from the traditional case reporting with which lawyers, business- 
men and union leaders are familiar. 

The purpose of case reporting is to provide predictability in 
identical or similar relationships, if they should recur. The prin- 
ciples of NLRB v. Jones & Laughlin Steel Corp. apply with the 
same legal precision if the defendant is Smith & Reilly Corp. and 
the union involved is the Garment Workers instead of the Steel- 
workers. The weighty doctrine of stare decisis chains the future 
to the past with the links of precedent. In law there must be a 
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predictable certainty, and there is certainty only if the rules are 
binding. The purpose of case reporting, then, is to make the rules 
available to those who are governed by them. 

But the labor arbitrator is not looking for the rule of law that 
binds the parties to a given course of action. He is looking for 
the rule of reason that will do justice to the parties and at the 
same time make it possible for them to go on living together. And 
the rule of reason is determined in part by the character of the 
disputants—their economic position, their strength or weakness, 
their importance to the community, the history of their past 
relationships, their objectives in taking their present stand, etc. 
All these may be irrelevant to the court of law; they are the heart 
of the labor arbitration. The court confines itself to rights and 
wrongs; the arbitrator also considers consequences. 

It is that additional factor that requires freedom from prece- 
dent for the arbitrator. It explains why, on similar facts, two 
arbitrators dealing with different parties will arrive at contrary 
awards. It explains, too, why arbitrators are successful in stabil- 
izing labor relations where courts would necessarily fail. 

For the arbitrator knows very well that his decision is based 
on a hundred subtleties of economics, social philosophy, psy- 
chology and pure hunch—all of which add up to his estimate of 
what will best further a continuing, more harmonious relation- 
ship between the contenders. He knows that he has been selected 
not merely because of his knowledge of precedents but because 
of the parties’ confidence in his realism and his ability to find an 
answer which will leave both sides functioning. In fact, he is 
usually selected because of his personal intimacy with the parties’ 
background, their trade practices, their psychology, the history 
and economics of their industry, and a feeling for what is likely 
to happen in the trade. None of these factors may be expressed 
in his decision—yet these are really the foundation stones of his 
finding. A cold reading of the award or an accompanying opinion 
can rarely reveal all the logic that led to the result. 

From all this, it follows that any mechanical attempt to dupli- 
cate case reporting in the field of arbitration is deceptive. The 
conscientious arbitrator will show an interest in what other 
arbitrators have done in similar cases, but he will always be 
conscious that the cases, though similar, are inevitably far from 
identical. To the arbitrator, citations have only a background 
value; they are never of the essence in his decision. To the judge, 
citations are the basic guidepost. 
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Arbitrators must concentrate on the particular facts and all 
the surrounding circumstances of the case before them. Any at- 
tempt to divert them to an emphasis on how other arbitrators 
decided when confronted with like situations would defeat the 
very objective of arbitration. It would prevent the arbitrator 
from finding an “out” which may be necessary in order to enable 
the parties to live together under the contract for the balance of 
its term. To be sure, the arbitrator will be interested in the 
decisions of others, but his interest will lie in the process of deci- 
sion, not the result. He will be concerned with the reasoning of 
other arbitrators, with their approach. He may guide his own 
mental processes on that basis, but he will not read the awards 
of others for the purpose of duplicating them in the situations 
presented to him. 

In other words, the arbitrator may want the texts of other 
arbitrators’ decisions as part of his general, professional culture. 
He will not lean on them as instruments for the making of his 
own awards. 

Similarly, the businessman or the union leader who reads the 
text of arbitrators’ awards—if there are any who do—can view 
them also merely as contributions to their personal culture, not 
as definite roadmaps for their own activities. Any legalistic ap- 
proach to the texts is certain to be misleading and may bring a 
party into the arbitrator’s hearing room with a host of mis- 
conceptions as to what the outcome will be. Such an attitude by 
a disputant would reduce the “area of expectancy” to such nar- 
row margins that an arbitrator would be left without the elbow- 
room necessary for compromise and solution. Awards should be 
read only as indications of how arbitrators approached problems. 
They are not definitive as to how another arbitrator, dealing with 
different parties, would be led to judge the consequences. 

As for the parties themselves, the wide-spread reporting of 
their disputes may nullify one of the purposes which led them to 
seek arbitration. Often the dispute is of such a character that 
publicity itself would be damaging to what the parties hope to 
achieve. In most labor cases, arbitration takes collective bargain- 
ing issues one stage beyond the negotiations—into the hearing 
room and before the impartial umpire, vested with the power of 
decision. The very same reasons that lead the parties to negotiate 
away from the public eye will just as frequently apply to the 
arbitration proceeding. The executive session is a safeguard 
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against the grandstand play and a preventive of recalcitrancy. 
Insofar as the arbitrator’s opinion on the award summarizes 
what happened in the proceedings—and frequently an opinion is 
undesirable because it may create further dispute on interpreta- 
tion—the curtain is lifted on the privacy necessary for the success 
of arbitration. 

To be sure, there are cases where the controversy is so fraught 
with a public interest that the decision must be made known, 
with all the reasons for it, to the community as a whole. But 
those are the rare, not the common, cases. 

From the standpoint of the businessman particularly, a spot- 
light on the arbitration proceeding could be so serious as to re- 
quire that he refuse to arbitrate. Labor disputes generally in- 
volve matters of internal operations and call for the presentation 
of data that the employer wants to keep confidential, especially 
from his competitors. The Bureau of Labor Statistics, for ex- 
ample, has been collecting the texts of union contracts, and in 
most cases has felt compelled to promise that they will be kept 
confidential. If arbitration means the end of all privacy, such as 
would result from detailed reporting of proceedings and awards, 
businessmen may have good reason to stay away from the hearing 
room. 

Once these reservations have been clearly made, the value of 
reporting arbitration awards emerges in its true light. There is 
a place for summaries of decisions by way of illustration and 
enlightenment. But the approach must be the same as that which 
we accord to all experience, accompanied by the realization that 
we are not building a body of law but of human culture. 

Seen from that vantage-point, arbitration awards present the 
possibility of bringing into individual judgments the light which 
the arbitrator brings into the controversy. The businessman and 
the union leader can profit much from studying the process by 
which the arbitrator finds his answer. A knowledge of the arbi- 
trator’s approach will give the men who make labor-management 
decisions the breadth of vision and the tolerant realism which 
are the basis for successful negotiation. 

In the experience of others, the businessman and the union 
leader will not find pat answers to be applied to their own prob- 
lem but will get the kind of understanding that can be adapted 
to their own situation. In this age of militant dogmatisms ar- 
rayed against each other, the spirit of pliancy implicit in arbitra- 
tion is well worth cultivating. 
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NEWS AND NOTES 


November 10—First Day of a New Era. President Truman’s 
Executive Order, terminating wage and price controls, inaugu- 
rates a new era in labor-management relations. His accompany- 
ing statement of November 9th puts it thus: “The lifting of 
price controls and wage controls results in the return to a free 
market with free collective bargaining. Industry has sought 
removal of price controls while labor has pressed for removal of 
control of wages. Both have insisted that removal of these con- 
trols would lead to increased production and fewer work stop- 
pages..... Today’s action places squarely upon management 
and labor the responsibility for working out agreements for the 
adjustment of their differences without interruption of pro- 
duction.” 

Never before have industry and labor faced a greater challenge 
to make full use of their freedom to bargain collectively and their 
power to invoke the use of voluntary arbitration to settle disputes. 


Why Weren’t These Strikes Arbitrated? The coal strike has been 
terminated by instruction from John L. Lewis, the Supreme 
Court has accepted direct jurisdiction of the appeal from the 
fines imposed upon him and the United Mine Workers by the 
U. S. District Court of Washington, D. C., and the country com- 
mences to resume normal operations after the “galloping” paral- 
ysis created by cessation of soft coal mining. 

This question will arise in every thoughtful mind. Here was 
an existing contract. A dispute arose as to its interpretation 
(regarding unilateral power of cancellation). Practically every 
authority agrees that such disputes should be arbitrated. 

Typical provisions in United Mine Worker’s contracts were as 
follows: “Should difference arise between the Mine Workers and 
the Operator as to the meaning and application of the provisions 
of this Agreement, or should differences arise about matters not 
specifically mentioned in this Agreement, or should any local 
trouble of any kind arise at any mine, there shall be no suspen- 
sion of work on account of such differences, but an earnest effort 
shall be made to settle such differences immediately: First. Be- 
tween the aggrieved party and the mine management. Second. 
Through the management of the mine and the Mine Committee. 
Third. By a Board consisting of four members, two of whom 
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shall be designated by the Mine Workers and two by the 
Operators.” 

“Should the Board fail to agree, the matter shall be referred 
to an umpire selected by said Board. Should the Board be unable 
to agree on the selection of an umpire, he shall be designated by 
the International President of the United Mine Workers of 
America and the President of the Operators’ Association affected. 
The decision of the umpire in any event shall be final.” 

“Pending the hearing of disputes, the Mine Workers shall not 
cease work because of any dispute; and a decision reached at any 
stage of the proceeding shall be binding on both parties hereto, 
and shall not be subject to reopening by any. other party or 
branch of either association except by mutual agreement.” 

The question is—Why was the dispute not arbitrated? 


A dispute between the workers and the management of the 
Duquesne Light and Power Company put Pittsburgh through a 
crippling 27-day strike. Then both agreed to arbitrate. 

The question here is—Why delay for 27 days the use of arbi- 
tration when it was available all the time? 


These and many other instances of delayed use of arbitration— 
or outright denial of its applicability—have created a widespread 
public and legislative inquiry as to whether or not it should be 
made compulsory. Labor and management are both on record as 
adverse to so-called compulsory arbitration. But continued 
failure to make reasonably full use of the procedure voluntarily 
will lend powerful support to those who propose to make the 
settlement of industrial dispute a governmental function. 

We are usually a logical people. But it is hard to discern logic 
in clamoring for a reduction in governmental interference and 
simultaneously following a course of action leading to more 
governmental interference in peacetime than we, reluctantly, 
accepted during wartime. 


Canada’s Problem Parallels Ours. The protracted steel strike in 
three of the major steel plants in Canada has spurred a Parlia- 
mentary study of the whole question of industrial relations. Co- 
incidentally with the settlement of the strike and conforming to 
a recommendation of the Parliamentary Committee, Dominion 
and Provincial Labor Ministers are convening in Ottawa to dis- 
cuss the possibilities of a National Labor Code and new laws. 
Canadian industry and union leaders have likewise been spurred 
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in recent months to a realization that only in the much wider 
adoption of voluntary arbitration will they be able to preserve 
full freedom to bargain collectively and settle their own disputes. 
1947 will reveal whether Canada chooses the road to regimenta- 
tion or voluntarism. 


Manufacturers Stress Peace. At the December “Congress of In- 
dustry” of the National Association of Manufacturers, its In- 
dustrial Relations Program Committee enunciated the NAM 
“Basic Principles.” Included was the following statement: “Col- 
lective bargaining agreements should provide that disputes aris- 
ing over the meaning or interpretation of a provision should be 
settled by peaceful procedures.” 

In an oral amplification to the more than 1800 delegates pres- 
ent, Clarence B. Randall, Chairman of the Committee, explained 
that this meant voluntary arbitration, reference to an umpire or 
any other procedure that did not involve determination by a test 
of comparative strength. 


Coupled with AFL President Green’s reaffirmation of faith in 
voluntary arbitration, and Philip Murray’s restatement of CIO 
commitment to the principle, this makes the policy record nearly 
unanimous. The public will weigh the facts of practice against 
the promise of policy with a much greater degree of insistence 
than has characterized its past audit of performance compared 
to political platform promises. Failure here bites deeply into 
every individual’s safety, comfort and progress. 140,000,000 
watch dogs on the job can bring voluntary arbitration into 
countrywide play. Success here would give the world its most 
inspiring encouragement that international political controversy 
can also be civilized and brought to just settlement under im- 
partial arbitration when direct negotiation fails. 


Arbitration In Public Utilities. In the November 1944 issue of 
Arbitration Magazine, there appeared an article which pointed 
out the special importance of voluntary arbitration in the public 
utility field because of the peculiar status of a public utility 
operating under an exclusive franchise within an economy gen- 
erally based on free competitive enterprise. In view of the parley 
just held in Washington between the public utility interests and 
the unions, it is worth quoting a paragraph from that 1944 
article: 

“Whatever may be considered the proper scope for arbitration 
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in the settlement of labor disputes generally—and there is wide 
difference of opinion on this point—it would seem that from the 
standpoint of enlightened self-interest, public utility management 
would be well advised to realize that the general use of arbitra- 
tion of such disputes, under impartial administration, will for- 
fend the imposition of legal controls. Arbitration—voluntary 
arbitration—essentially a self-regulatory process—should appeal 
especially to public utilities.” 

The Journal of Commerce, December 9, 1946, reports on the 
parley: “A labor-management conference today embarked on a 
search for an independent means of promoting peace in public 
utility industries, with an over-the-shoulder glance at the ap- 
proaching session of a Congress bent on imposing strict curbs on 
strikes that endanger the public health, safety and interest. 
. . . « But the memory of the strong public reaction generated 
by the recent bitter power strike in Pittsburgh, not to mention 
John L. Lewis’ latest gambit, was fresh enough to lend a note of 
urgency to the proceedings. .... Hanging over the delibera- 
tions, however, was the prospect that Congress may resort to 
lengthy cooling-off periods and even compulsory arbitration in 
its zeal to protect the public from further crippling strikes in key 
service industries.” 

Pointing out that, “the Government is not your keeper,” Edgar 
Warren, director of the Conciliation Service, told the conferees 
that collective bargaining touches the public interest in so many 
more places today than it did before the war. Many of our citi- 
zens are worrying lest work stoppages disrupt their homes, their 
work and their communities. 

“Unionization has increased many fold in public utilities in 
recent years,” he asserted, “multiplying the responsibility of 
unions and of employers to make (collective bargaining) work 
peacefully.” He observed that, “the utility problems lies chiefly 
in the negotiation of new contracts,” since recent Labor Depart- 
ment statistics show that most collective bargaining agreements 
in the field now appear to contain “adequate arbitration provi- 
sions for handling grievances arising during the life of an 
agreement.” R 

It is evident that the Arbitration Magazine article which re- 
ceived wide circulation at the time helped to focus the attention 
of enlightened public utility management upon the desirability 
of the wide adoption of voluntary arbitration. 
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THE “STATUTORY HIATUS” IN ENFORCEMENT OF 
NEW YORK ARBITRATIONS AGAINST 
NON-RESIDENTS 


ROBERT R. BRUCE * 


A recent decision of the Appellate Division focuses attention 
on the perennial difficulty experienced by New York residents 
in reducing valid New York arbitration awards to valid New 
York judgments against non-residents not doing business in the 
state. (Matter of Red Line Commercial Co. (Pastene Co.), 269 
App. Div. 632 (1st Dept. 1945) ; leave to appeal denied, 270 App. 
Div. 921; appeal dismissed 295 N.Y. 832 (1946) upon the ground 
that the order appealed from did not finally determine a special 
proceeding). Again is emphasized the necessity for arbitration 
clauses adequate to produce the intended results independently 
of statutory provisions. Equally important, attention is directed 
to the hiatus in the New York statutes whereby the New York 
courts can enforce an agreement “to arbitrate in New York” 
against a non-resident but, absent more explicit consent to 
jurisdiction, are powerless to enter judgment on any resulting 
award. 

In the Red Line case, the contract between a New York cor- 
poration and a non-resident Canadian corporation provided for 
arbitration “in accordance with the Rules of The American 
Spice Trade Association.” Those rules printed on the reverse 
side of the contract, stipulated for arbitration “in New York” 
and entry of judgment on any award “in accordance with the 
practice of any Court having jurisdiction.” Disputes arose and 
arbitration proceedings were instituted by the New York cor- 
poration pursuant to the contract. The Canadian corporation 
failed to appear at the arbitration. An award was made against 
it and the New York corporation then moved for judgment in 
the New York Supreme Court, serving the motion papers by 
mail in Canada. After judgment had been entered by default 
against the Canadian corporation, it appeared specially and 
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moved to vacate the judgment for want of jurisdiction. On appeal 
from the Special Term order denying the motion to vacate 
the judgment, the Appellate Division reversed (Callahan and 
Townley, JJ. dissenting) on the ground that the contract did not 
confer personal jurisdiction over the Canadian corporation upon 
the New York Supreme Court. 

A New York judgment entered upon an award after arbitra- 
tion proceedings pursuant to a similar contract and under similar 
conditions has been refused full faith and credit by a Federal 
Court in a sister state (Jackson vs. Kentucky River Mills, 65 F. 
Supp. 601 (E.D. Ky., 1946)). For a different result where the 
contract embodied a proper jurisdictional consent clause, see 
Mulcahy vs. Whitehill, 48 F. Supp. 917 (D.C. Mass. 1943). 

A bare agreement “to arbitrate in New York” might be con- 
sidered an adequate consent to the jurisdiction of the New York 
Courts for all purposes relating to the arbitration, including 
entry of judgment on the award, on the theory that the parties 
presumably intend an effective arbitration and enforceable award 
in the agreed forum. But agreement to travel to New York for 
the hearing and settlement of disputes does not of itself compel 
the inference that the non-resident thereby surrenders his im- 
munity from suit except at home or where otherwise lezally 
present. (Jackson vs. Kentucky River Mills, supra 604). 

While Heyman v. Cole, 242 App. Div. 362 (1st Dept., 1934) 
was treated as pointing towards consent to jurisdiction for all 
purposes, including judgment, by sheer force of an agreement 
“to arbitrate in New York,” its actual holding was limited to 
consent to proceedings to compel arbitration Matter of Galban 
Lobo Co. Importing and Exporting Association vs. Haitian- 
American Sugar Co. (65 N.Y.S. 2d App. Div. 1st Dept., Oct. 18, 
1946). Even this holding read too much from the leading Court 
of Appeals decision in Gilbert v. Burnstine, 255 N.Y. 348 (1931), 
where an agreement to arbitrate in London pursuant to English 
law was held adequate consent to an arbitration award procured 
by extraterritorial service under the English arbitration statutes. 
(See Popkin and Jacobson, “Jurisdiction over the Non-Resident 
in Arbitration Proceedings,” (1940) 17 N.Y.U.L.Q. Rev. 526, 
530-535.) By a 1944 amendment to Section 1450 of the Civil 
Practice Act, the holding of Heyman v. Cole became the statutory 
rule. “(In Matter of Galban Lobo Co., supra p. 440, the Appellate 
Division found it unnecessary to decide whether or not the 
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1944 amendment affected proceedings based on preexisting con- 
tracts).” Thus a non-resident agreeing to arbitrate in New York 
pursuant to New York Law may know, by reference to that law, 
that he can be compelled to arbitrate in New York. 

Sargant v. Monroe (agreement to arbitrate in London), 268 
App. Div. 123 (1st Dept., 1944) indicated that a bare agreement 
to arbitrate in New York would not confer jurisdiction upon New 
York courts to enter judgment on the award. Now the decision 
in the Red Line case shows that an additional provision for entry 
of judgment does not spell out consent to judgment against a non- 
resident. The two dissenting judges thought that the added pro- 
vision supplied the ingredient missing in Sargant v. Monroe. 
This would have been more apparent if the agreement had merely 
provided for entry of judgment and had omitted the equivocal 
phrase “in accordance with the practice of any court having 
jurisdiction.” Then it could have been argued persuasively that 
such language could only mean a judgment in New York and, in 
any event, that proceedings for judgment are part and parcel of 
the arbitration proceeding. (Matter of Marchant v. Mead Mor- 
rison Mfg. Co., 252 N.Y. 284 (1929) ; see also, Cases Noted, 46 
Columbia Law Review, 325 (1946) ). 

Obviously an agreement “to arbitrate in New York pursuant to 
the arbitration laws of New York” would not now be more effec- 
tual than the agreement in the Red Line case. It could only be so 
if the 1944 amendment to Section 1450 of the Civil Practice Act 
were broadened to read: “The making of a contract .... pro- 
viding for arbitration in this state, shall be deemed a consent of 
the parties thereto to the jurisdiction of the supreme court of 
this state to enforce such contract .... and to entertain any 
proceedings relating to the arbitration, including proceedings for 
entry of judgment on any award.” An amendment of this sort 
would eliminate the hiatus in the New York statutes mentioned 
at the outset. 

The pitfalls of the Red Line case and the inadequacy of the 
present New York arbitration statutes are avoided when the 
contract for arbitration incorporates the rules of an established 
arbitration tribunal such as the American Arbitration Associa- 
tion or The National Federation of Textiles. The former pro- 
vides that judgment may be entered on the award by any court 
having jurisdiction and that all process may be served by mail or 
personally within or without the state where the arbitration is 
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held, provided that reasonable opportunity to be heard is granted. 
“(Rule 39, Commercial Arbitration Rules of American Arbitra- 
tion Association; see Mulcahy vs. Whitehill, 48 F. Supp. 917, 
supra).” The Federation rules call for arbitration in New York 
and make similar provision for service of process (Rule 25, Arbi- 
tration Rules of The National Federation of Textiles, Inc.) An 
interesting sidelight on the Red Line case is that The American 
Spice Trade Association had amended its rules and standard form 
of contract to incorporate a similar rule regarding service of 
process after the making of the contract involved in the case but 
before the lower court’s decision sustaining jurisdiction, which 
the Appellate Division reversed. 

Where the rules constituting consent to jurisdiction are set 
forth in the arbitration contract itself, there should be no diffi- 
culty in establishing a clear and unequivocal consent. Where such 
rules are incorporated by reference it is possible that some diffi- 
culty might be experienced if the resisting party establishes no 
actual knowledge of the rules. Various situations involving ele- 
mentary problems of contract law suggest themselves. Con- 
ceivably a different result might be reached with respect to the 
binding effect of an incorporated rule governing the conduct of 
the arbitration as distinguished from a rule constituting consent 
to jurisdiction. The possible difficulty would be avoided where 
the statute law established consent by virtue of agreement for 
arbitration within the state pursuant to the arbitration laws of 
New York. 





ARBITRATION AND THE INTERNATIONAL LAW 
ASSOCIATION 


WILLIAM S. CULBERTSON * 


The 41st Conference of the I. L. A. met at Cambridge, England, 
August 19-24, 1946. At that ancient seat of learning approxi- 
mately 300 delegates from 12 countries assembled to discuss 
subjects ranging from the restoration of trade mark rights af- 
fected by the Second World War to methods of curbing the spirit 
of aggression in nations. 


* Member, Executive Council, International Law Association, President 
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One morning was devoted to a discussion of uniform legisla- 
tion in the field of commerce and one of the principle addresses 
on that occasion was by Sir Lynden Macassey on uniform inter- 
national commercial arbitration. He recalled that at the Amster- 
dam Conference 1938 a code of rules was rejected in part because 
they provided for judicial arbitration and excluded amiable com- 
position. Sir Lynden then cited the work of the Inter-American 
Commercial Arbitration Commission and concluded that any 
rules for general private international arbitration must provide 
an option between the two systems and that awards under either 
system must be enforceable in any court. “The English Courts,” 
he said, “have only so far recognized the validity of judicial arbi- 
trations. They would have to recognize the validity of amiable 
composition.” 

The next meeting of the I. L. A. will be at Prague in the late 
summer of 1947. At the Cambridge Conference a special com- 
mittee on general policy, including the constitution, was set up. 
It has already met twice. Its discussions point to an extension of 
the Association’s work, particularly in the United States; to more 
practical services in the field of private international law; and 
to constructive contributions to peace and security, including 
assistance in “the progressive development of international law 
and its codification.” 








REVIEW OF COURT DECISIONS 
CIVIL 


Attorney Authorized to Sign Submission. In a dispute where the parties entered 
into the submission of an existing controversy to a single arbitrator, the 
award was challenged on the ground that there was no valid submission. 
Said the court: “The submission was in writing and subscribed by the at- 
torney for the respondent. No claim is made that the attorney was not 
authorized by his client to enter into the submission. The submission, there- 
fore, complies with section 1449, C.P.A.” Bennett v. Cameo Beauty Salon, 
N.Y.L.J., October 8, 1946, p. 795, Botein, J. 


Arbitration Agreement Must be Explicit. In a dispute as to whether a letter 
constitutes an agreement to arbitrate, the court in considering such agree- 
ment absent, stated: “Whereas arbitration is a speedy and inexpensive 
process of settling disputes and is, therefore, favored and encouraged by the 
courts, it cannot compel a party to resort to that method unless he has 
clearly agreed thereto (Lehman v. Ostrovsky, 264 N.Y., 130; Matter of 
Eagar Const. Co. v. Ward Foundation Corp’n, 255 App. Div. 291).” Grob v. 
Grob, N.Y.L.J., October 5, 1946, p. 764, Schreiber, J. 


Waiver of Oath of Arbitrators. Parties proceeded with an arbitration and thus 
waived the arbitrators’ oath as a matter of law. Said the court: “Any doubt 
on this score was removed by the 1937 amendment to section 1455 Civil 
Practice Act, wherein it was provided that the oath is waived where ‘the 
parties have continued with the arbitration without objection to the failure 
of the arbitrators to take the oath’ (see Matter of Herman, 170 Misc. 852, 
854).” Aranson v. Silver’s Cafeterias, N.Y.L.J., October 22, 1946, p. 983, 
Botein, J. 


Common Law Arbitration Does Not Exclude Attachment. In an action upon an 
award to recover the amount, a contention that an attachment is not avail- 
able was refused by the court which said: “Plaintiff elected to bring a 
common law action on the award instead of pursuing the summary method 
permitted by section 1461, C.P.A.” C. M. Van Sillevoldt, Inc. v. Hay, 
N.Y.L.J., October 11, 1946, p. 847, Gavagan, J. 


Appointment of Arbitrators by Court Only Auxiliary. In a partnership dispute 
arbitrators resigned; a motion for court designation was denied “on the 
ground that the right to name an arbitrator rests primarily with the parties 
under their form of agreement. The power of this court will not be exercised 
unless it appears that either party has refused to nominate, or that the 
resignations which created the vacancies are part of a pattern to delay or 
obstruct arbitration.” Bluhm v. Pereira, N.Y.L.J., October 1, 1946, p. 686; 
Botein, J. 
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Appraisals and Specific Performance. An option agreement for the sale of 
property of a corporation provided for the payment of a price which an 
appraisal company should fix as a fair value. If such determination would 
be unsatisfactory to either party, the price should be fixed by arbitration, 
whereby the arbitrators had to appraise the real estate on the basis of con- 
servative values, and the personal property on the basis of cost less depreci- 
ation and replacement value. The company refused specific performance in 
claiming that a contract of sale which provides that the price be determined 
by arbitrators cannot be specifically enforced. The court, however, stated 
that there is a well-recognized exception to that rule, namely that, “when 
the stipulation for appraisal is not a condition nor the essence of the agree- 
ment, but only subsidiary or auxiliary to its main purpose and scope. .... 
The tendency today is to construe appraisal clauses as matters of form and 
as only incidental to the main agreement .... the price was to be left 
flexible, but specific criteria for its definition were set out .... therefore 
it would be unreasonable to consider the stipulation for appraisals as the 
essence of the contract.” Texas Co. v. Z. & M. Independent Oil Company, 
156 F. 2d 862, affirming 66 F. Supp. 957 (1946). 


INTERNATIONAL 


Assignment of Award under Mexican Claims Act of 1942. An attorney prosecuted 
claims before the General Claims Commission under a power of attorney “to 
receive the moneys on said claims and to give receipts and acquittances 
therefor.” An award was certified to the Secretary of the Treasury and 
paid to the party concerned, and not to the attorney who did not receive 
anything in payment for his services, for which 25 percent fee on any 
amounts recovered was agreed upon. The Mexican Claims Act of 1942 (56 
Stat. 1058, 22 U.S.C. sec. 661) though providing in sec. 5(c) expressly for 
the collection of attorney’s fees by entering the determination of fees as a 
part of the award, generally not exceeding 10 percent of the amount of the 
award, prohibits, however, the Secretary of the Treasury from paying to 
other than the awardee; Sec. 9(b) reads that “payments shall be made only 
to the person or persons on behalf of whom the award or appraisal is 
made.” Payment may, however, in the discretion of the Secretary of the 
Treasury be made to an assignee to whom an assignment was made after the 
award was certified to the Secretary of the Treasury. 

An injunction was sought by the attorney to prevent the Secretary of the 
Treasury from sending checks to the awardee (and the latter from receiving 
them). The action was dismissed and this decision affirmed by the U. S. 
Court of Appeals, District of Columbia, in pointing out: “It seems clear 
that the Congress intended that this legislation should bar this very type of 
‘collecton litigation’ against the officers of the Executive Branch.” The 
court further pointed out that the aforementioned statute also precludes 
any lien on the property (checks) of the awardee. Barber v. Vinson, 153 F. 
2d 130 (1946). 


COMMERCIAL 


Agreement to Arbitrate in New York Implies Consent to Submit to Procedure of 
New York Statute. In a dispute between a Delaware corporation and a 
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Haitian corporation, a decision refusing to direct the foreign corporation to 
proceed with arbitration (61 N.Y.S. 2d 611; Arbitration Journal p. 226) was 
reversed, as follows: “An agreement to arbitrate in New York State ques- 
tions arising under written contracts implies a consent without reservation 
to carry out such arbitration here, and to submit to the procedure whereby 
the New York Arbitration Law is enforced.” Gilbert v. Burnstine, 255 N.Y. 
348, 174 N. E. 706, 73 A.L.R. 1453. 

In Heyman, Inc., v. B. E. Cole Company, 242 App. Div. 362, 275 N.Y.S. 23, 
we held that where parties contracted to arbitrate in New York any dif- 
ferences arising under their contract, such agreement conferred jurisdiction 
upon the New York courts over the persons of the parties in a proceeding 
bought therein to compel arbitration. We further held that service within 
this State of a petition to compel such arbitration on an officer of one of the 
contracting parties, a foreign corporation, was sufficient though the said 
corporation was not carrying on business here. In effect that decision held 
that due process was afforded by such service in view of the consent in the 
contract. 

We held nothing contrary to the above in Sargant v. Monroe, 268 App. 
Div. 123, 49 N.Y.S. 2d 546, nor in Matter of Red Line Commercial Co., Inc. 
(Pastene Co., Ltd.), 269 App. Div. 632, 58 N.Y.S. 2d 143. Both of these 
cases are readily distinguishable on their facts. Furthermore, said cases 
relate solely to the right to enter a judgment based on arbitration awards. 
The only question presented upon this appeal is the right to compel the 
holding of arbitration proceedings. We do not pass on any question respect- 
ing the right to enter judgment, nor are we required at this time to de- 
termine whether the amendments to Section 1450 of the Civil Practice Act 
which became effective September 1, 1944, are applicable to these proceed- 
ings.” Galban Lobo Co. Importing & Exporting Ass’n, S. A. v. Haytian 
American Sugar Co., S. A., 65 N.Y.S. 2d 1. 


No Power for Court to Allow Costs and Disbursements. Granting the motion to 
confirm an award, the court stated that it has “no power to allow costs and 
disbursements attendant on the motion to confirm the award, where neither 
the agreement to arbitrate nor the ward referred to any such item (Uneeda- 
Hempstead, Inc. v. Bilt Well Cont. Co., 168 Misc., 774, 5 N.Y.S. 2d 1022).” 
Roux Distributing Co., Inc. v. Spencer, N.Y.L.J., October 14, 1946, p. 863, 
Gavagan, J. 


Exclusion of Certain Issues from Arbitration. Under a contract for the manu- 
facture of devices under the patents of a licensor, arbitration was provided 
for under the standard clause of the American Arbitration Association. 
Disagreement arose between the parties as to whether the licensee was 
guilty of breach of faith in not disclosing the contents of a patent report. 
It was further claimed that the licensee had a patent procured by an em- 
ployee of the licensee and based on disclosures which were made by the 
licensor to the licensee not assigned to the licensor. The court, considering 
these questions as such to be determined by the arbitrators, directed arbi- 
tration, in saying: “That the claims are cognizable as breaches of faith and 
within the contract is clear. Thus a determination by the arbitrators upon 
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the questions would not be a determination that the issues are within the 
arbitration clause or amount to an usurpation of the judicial function to 
construe the submission agreement. Rather it would constitute a finding 
whether the agreement and the relation which it engendered has been 
breached in the respects claimed.” Gray Mfg. Co. v. Anemostat Corp’n of 
America, 64 N.Y.S. 2d 815. 


Clause in Customer’s Agreement Supposed to be Read by Trader. A brokerage 
agreement (“Customer’s Agreement”) provided for arbitration of disputes; 
a customer, however, claimed not to have read the arbitration clause in the 
signed agreement. A stay of arbitration proceedings was refused by the 
court on the ground that: “The claim of not having read the agreement is 
an after-thought to avoid the arbitration. The petitioner was a substantial 
trader on the market. His letters to respondents indicate clearly that he 
understood the language and methods of stock trading. The general rule is 
that one who signs an agreement cannot avoid its legal effect by a claim that 
he failed to read it and was not aware of its provisions” (N.Y.L.J., October 
2, 1946, p. 706, Pecora, J.). This decision was affirmed (by a majority of 
four judges, one dissenting), inasmuch as the record “does not raise any 
‘substantial issue’ as to the making of the agreement so as to avoid its effect. 
.... This petitioner does not deny that he signed and made a contract and 
he is in effect asking for a trial to reform the contract he concededly signed 
and made by taking out of it only the arbitration clause. As he demonstrably 
could read and write English and on the whole record fails to adduce evi- 
dentiary facts of his claims, he is conclusively presumed to know its contents 
and to assent to them.” Levy v. Hirsch & Co., N.Y. Supreme Court, Appel- 
late Division, First Department, October 1946, No. 16986 (unreported). 


Scope of Arbitration Agreement. A contract provided for the sale of millfeeds 
at prices quoted in a weekly trade journal less a discount. After a number 
of years the seller discovered that the published quotations had been sub- 
stantially lower than the market prices. A claim was made for additional 
payment and the parties submitted the controversy to arbitration under the 
Rules of the American Arbitration Association. The arbitrators, in ad- 
judicating a certain amount for a period of two years and seven months, 
ignored the previous period of five years on the theory that the claimant 
was negligent in failing to compare the quotations in the trade journal with 
the market prices. A judgment which held the reduced award as not binding 
on the parties was corrected inasmuch as the criterion used for determining 
the price can easily be applied to the period improperly excluded, and by 
restoring this amount the award will be exactly what the arbitrators de- 
termined before they failed to rule according to the submission agreement 
and their finding that the price quoted was lower than the market price. 
“Under these circumstances the majority of this court finds no necessity to 
annul the entire award and compel the parties to resubmit the controversy 
to arbitrators or the court.” Continental Milling & Feed Co. v. Doughnut 
Corporation of America, 48 A. 2d 447 (Court of Appeals of Maryland). 
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LABOR—MANAGEMENT 


Wage Dispute as an Arbitrable Issue. A collective bargaining agreement pro- 
vided for an increase of wages in case the company’s volume of business for 
goods manufactured at a certain plant averaged a fixed amount per month. 
Unless such conditions did occur, the company reserved the right to reopen 
the question as to whether the increase should become effective. Since the 
union and the company were unable to settle this question, the Union sought 
arbitration under a contract clause providing for submission to arbitration 
of “all differences, disputes, complaints and grievances between the parties” 
which have not been satisfactorily settled following the grievance machinery. 
In directing arbitration, the court said: “It is a well known fact that most 
labor disputes arise because of a disagreement as to wages. It is not de- 
sirable that where the parties have agreed otherwise that the sole remedy 
be a strike rather than arbitration as intended. .... The purpose desired 
in labor contracts is that disputes, as the contract in question expressly pro- 
vides, shall be promptly settled in the interest of a continuance of sound 
relations between the Union and the company. If the contract so provides, 
as it does in this case, it is not the function of the court to so construe it 
so as to defeat the intention of the parties.” United Electrical, Radio, and 
Machine Workers of America, Local 411, C.I.0. v. National Pneumatic Co., 
48 A. 2d 295 (Supreme Court of New Jersey, Union County). 


Grievances as to Former Employees. A collective bargaining agreement pro- 
vided that if a grievance of an employee or group of employees concerning 
the interpretation or application of any provision of the agreement was not 
satisfactorily settled pursuant to the grievance procedure, the matter was 
to be referred to an arbitrator. The question which the Union proposed to 
arbitrate concerned a dispute between the Union and the employer with 
regard to a person who had left the employ almost six months before the 
making of the collective bargaining agreement. In granting the stay of 
arbitration, the court said: “The question of law thus presented as to the 
scope of the collective bargaining agreement was for the court, and not for 
the arbitrator to decide (Matter of Belding Heminway Co., 295 N.Y., 541; 
Matter of Lipman (Haeuser Shellac Co.), 289 N.Y., 76, 80; Matter of 
Buxton v. Mallery, 245 N.Y., 337; Matter of Young v. Crescent Develop- 
ment Co., 240 N.Y., 244; Matter of Bullard v. Grace Co., 240 N.Y., 388, 
395).” Graphite Metallizing Corp’n &c. v. DeRosa, president, &c., N.Y.L.J., 
November 26, 1946, p. 1478, App. Div., Second Department. 


Payment of Bonus as Arbitrable Issue. A collective bargaining agreement con- 
taining an arbitration clause provided that “the Company agrees to meet 
with the Union early in July 1946 to discuss payment of a bonus for the 
first six months of 1946.” The Company’s position was that this provision 
involves an undertaking by the Company only to discuss whether it will or 
will not pay a bonus and inasmuch as there is no agreement to pay the 
bonus, there is no arbitrable dispute. In directing arbitration, however, the 
court said: “It is true that it is for the court to determine what issues are 
embraced within the terms of the arbitration agreement (Matter of Kelley, 
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240 N.Y., 74; Matter of Bullard v. Grace Co., 240 N.Y., 388). But this is 
precisely what the court is doing in determining that there is a dispute as 
to the meaning of Article XXIII, and that accordingly a proper subject for 
arb:tration is presented. The company’s argument that Article XXIII calls 
only for a discussion of whether or not a bonus will be paid is one which is 
appropriately addressed to the arbitrator and not to the court. The question 
whether one party’s position with respect to the interpretation of a clause 
may be so untenable that there could not be said to be a ‘dispute’ at all is not 
presented on these motions. Whatever may be thought of the respective 
positions of the parties, the affidavits show a bona fide difference of opinion 
as to the meaning of Article XXIII.” Cutler-Hammer, Inc. v. Internat. 
Ass’n of Machinists, Dist. No. 15, Local No. 402, N.Y.L.J., October 29, 1946, 
p. 1083, Shientag, J. 


Determination of Scope of Arbitration Clause by Court. A contract between an 
association of employers known as the “Association of Uptown Converters, 
Inc.” and a New York local union contained an arbitration clause as to dis- 
putes concerning the hiring of members of the union only. Some time after 
the contract containing the arbitration clause was executed, a member of the 
Association also opened a warehouse in New Jersey. In a dispute as to 
whether all employees in the New Jersey branch who failed to become mem- 
bers of the local union should be discharged, the employer contended that the 
contract could not have contemplated arbitration of any such matter under 
the circumstances. The decision of Special Term, holding that this question 
has to be determined by the arbitrator, was affirmed (by a divided court), 
270 App. Div. 879; 61 N.Y.S. 2d 302. The Court of Appeals, however, re- 
versed the decision on the authority of Bullard v. Grace, 240 N.Y. 388, hold- 
ing that the question whether the Company was bound to employ members 
of the union “was a debatable question which called for a decision as to the 
scope of the collective bargaining agreement between the parties. This 
question, we think, was for the court, not for the arbitrators.” Belding 
Heminway Company v. Wholesale and Warehouse Workers’ Union, Local 65, 
C.1.0., 295 N.Y. 541, 68 N.E. 2d 681 (1946). 


FOREIGN ARBITRATION 
SWITZERLAND 


Trade Association’s Tribunal Not an Impartial Body. An arbitral tribunal of 
the Swiss Fruit Association in Zurich awarded a certain amount to a 
member-seller against a non-member of the Association as an additional 
payment for the delivery of fruit. Under the Association’s by-laws, the 
arbitral tribunal had to decide controversies of members and differences be- 
tween members and non-members whenever the contract refers to that 
arbitration procedure. The arbitral tribunal consists of a chairman, two 
vice-chairmen and thirty arbitrators who are selected by the assembly of 
the association from their members for four years. An enforcement of an 
award was refused by the Federal Court for the reason that the tribunal 
did not afford the character of impartiality necessary for the fair treatment 
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of arbitral issues. Said the highest Swiss court: “The impartiality of the 
arbitral tribunal is questionable by the mere fact that it is an organ of the 
Association exclusively constituted of its members and as such, following 
all experiences, much inclined to take an attitude against non-members in 
controversies. Moreover, the chairman of the arbitral tribunal is a member 
of the board of the Association; as such he has to protect the interests of the 
Association which fact will not be without influence on his treatment of such 
controversies. In view of this composition, the arbitral tribunal cannot be 
considered as an impartial instance for controversies where a non-member 
is the opposite party to a member of the Association.” 

Swiss Federal Court, judgment of June 24, 1946, commented upon in 
Neue Zuercher Zeitung, July 29, 1946, p. 7. 





UNIVERSAL POSTAL CONVENTION 


Signed at Buenos Aires on May 23, 1939. Approved by the President of the 
United States on January 25, 1940, 54 Stat. at Large Part II, p. 2049. 


ARTICLE XI: ARBITRATION 


Arbitration of Disputes. In case of disagreement between two or more members 
of the Union as to the interpretation of the present Convention, or as to the 
responsibility imposed upon an Administration by the application of this 
Convention, the question in dispute is settled by arbitration. To that end, 
each of the Administrations concerned chooses another member of the Union 
which is not directly interested in the matter. 

1. If one of the Administrations involved in the dispute does not take any 
action on a proposal for arbitration within a period of six months, or nine 
months in the case of distant countries, the International Bureau, if a 
request is made of it to that effect, calls upon the defaulting Administration 
to appoint an arbitrator, or appoints one itself officially. 

2. Decision. The decision of the arbitrators is made on an absolute 
majority of votes. 

3. Tie Vote, Etc. In a case of a tie vote, the arbitrators, for the purpose 
of settling the difference, choose another Administration which likewise has 
no interest in the dispute. In case of disagreement as to a choice, that 
Administration is designated by the International Bureau from among the 
members of the Union not proposed by the arbitrators. 

4. Disputes Concerning Agreements; Arbitrators. If it is a question of 
a dispute concerning one of the Agreements, only such Administrations as 
execute that Agreement may be designated as arbitrators. 





Editor’s Note. Space limitations prevent inclusion in this issue of sections 
on Publications and Documentation. 
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